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Introduction

1. This is the Fifth Report of the New Zealand Goverrnmarbmitted under Article 40,
paragraph 1 (b) of the International Covenant on @mad Political Rights (“the Covenant”).
The report supplements New Zealand’s Initial Report suedih January 1982
(CCPR/C/10/Add.6), the Second Report submitted in June 1988 (CC3HRAdd.8), the Third
Report submitted in December 1993 (CCPR/C/64/Add.10) and the Reptrt submitted in
March 2001 (CCPR/C/NZL/2001/4).

2.  This report covers the period from January 1997 to Dece2@&rand has been prepared
in accordance with the guidelines regarding the form anteat of periodic reports from

States Parties (CCPR/C/20/Rev.2). Reference shouldals@mde to the core document on
New Zealand (HRI/CORE/1/Add.33).

3. To keep the present report to a reasonable length, snpplorting information has been
incorporated in Annexes. It also should be noted thatrmdtion about Parliament, the courts,
legislation, and Government activity is readily avalgawww.govt.nz. Legislation referred to in
this report can be found at www.legislation.govt.nz.

4.  Adraft of this report was circulated for public commiaeriate October 2007, resulting in
the receipt of 14 submissions that were considered ipréparation of the final report.

. GENERAL
Overview

5.  The Covenant rights remain central to New Zealand policy and society. IHuman
Rights in New Zealand Today: Nga Tika Tangata O ‘b&iMeleased in 2004 (attached as
Annex A), the Human Rights Commission noted that:

New Zealand meets international human rights standanmsiny respects, and often
surpasses them. Although New Zealand is not flawlessefitet [Human Rights in

New Zealand Today] shows that we have most of theeaiés essential for the effective
protection, promotion and fulfilment of human rightsmaeracy, the rule of law and an
independent judiciary free of corruption; effective stuoes of governance; specific
processes for human rights and other forms of accolityatecognition of the
vulnerability of particular groups and individuals; and agtmvolved, diversely organised
citizens .... New Zealanders are generally free tord®t we think, read what we like,
worship where and when we choose, move freely arouncbtingtry and feel confident in
laws that protect us from discrimination and the arbjtedouse of power.

6. The period under review has seen some significant gewelats in the way in which
New Zealand gives effect to the rights recognised irCitnenant.

7. The Supreme Court of New Zealand was established [Sutireme Court Act 2003 and
has delivered key judgements on Covenant rights:

* R v. Hanserj2007] 3 NZLR 1 (attached as Annex B and discussed at paradgtdgltb
and 19), in which a majority of the Court clarified thias necessary to ascertain


http://www.govt.nz/

CCPR/C/NZL/5
page 9

whether a particular limit on a right is demonstrabbtifiable under section 5 of the
New Zealand Bill of Rights Act 1990 (“the Bill of Righ#sct”) before applying
alternative meanings under section 6 of that Act

» Taunoa & others v. Attorney GenefaD07] 2 NZLR 457 (attached as Annex C and
discussed at paragraphs 205 to 209), in which the Court upheld jotgtingt treatment
of five current or former prisoners had been in breddection 23(5) of the Bill of
Rights Act but could not be characterised as cruel, degyad disproportionately
severe

» Brooker v. Policd2007] 3 NZLR 91(attached as Annex D and discussed at
paragraph 293) , in which the Court affirmed that protesttitoted expressive
behaviour that is protected by section 14 of the Bill @& Act and did not constitute
“disorderly behaviour” in that instance and

* Rogers v. Television New Zeald2907] NZSC 91(attached as Annex E and discussed
at paragraphs 276-280), in which the Court affirmed the exsteina tort of invasion
of privacy, as described by the Court of Appedtosking v. Runtin¢g2005] 1 NZLR
1, and further defined the scope of that tort

Significant enactments during the reporting period incluee th

* Human Rights Amendment Act 2001 which, among other thifggsemoved the
exemption from the Human Rights Act 1993 for certain goavent activities and made
most government activity subject to the single diseration standard under the Bill of
Rights Act; and (b) reformed the Human Rights Comimmsand conferred on the
Human Rights Review Tribunal the ability to make dextians of inconsistency in
respect of discriminatory legislation

» Civil Union Act 2004, which allowed two people to formaliseithrelationship by
entering into a civil union, whether they are of diffiet sex or the same sex

» Relationship (Statutory References) Act 2005, which gavetsts recognition in a
wide range of Acts to civil union and de facto couplesre/litewas previously restricted
to married couples

e Care of Children Act 2004, which repealed and replaced the @nahib Act 1968
with an updated Act to promote children’s welfare

» Armed Forces Law Reform Bill 2007 (enacted as four sepAs}, which
improved the compliance of the military justice systemh the New Zealand Bill of
Rights Act 1990 and the Covenant

Other significant developments are:

* New Zealand Action Plan for Human Rightattached as Annex F) developed by the
Human Rights Commission, setting human rights oueta which New Zealand
should aspire and approximately 180 “priorities for actimnachieve the outcomes
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» Action Plan for New Zealand Wom@ttached as Annex G), a five-year plan, starting
in 2004, sets out an integrated approach to improving thenegtaances of women in
New Zealand

» Withdrawal of New Zealand’s remaining reservations e&@onvention on the
Elimination of all forms of Discrimination Against Womérelated to paid parental
leave and service in the Armed Forces) as well agtimy steps to remove two
reservations to the United Nations (UN) ConventionlenRights of the Child (related
to age-mixing in detention and immigration status in aceg$sublicly-funded
services) and one to the Covenant (also related to agregin

» Ratification of Optional Protocol to the Convention At Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment (Conventiomaig@orture) which
provides for National Preventive Mechanisms to acclesep of detention

» Statement on Religious Divers{ttached as Annex H)developed as a community
based initiative through the New Zealand Diversity Acfsogramme and

» Creation of the Families Commission in July 2004 tovattispeak out for better
policies, services and support for all New Zealand famdied whnau

New Zealand Bill of Rights Act 1990

10. Inits concluding comments on New Zealand’s Fourtioéie Report, the Committee

noted that it is possible, under the terms of the BiRights Act, to enact legislation that

is incompatible with the provisions of the Covenant. Then@dtee recommended that

New Zealand take appropriate measures to implement aldienant rights in domestic law

and to ensure that every victim of a violation of Covemgghts has a remedy in accordance with
Article 2 of the Covenant.

11. New Zealand’s Third Periodic Report sets out a shstdryiof the course of events that
led to the enactment of the Bill of Rights Act (pegagraph 6 of that report). Further
information was provided in New Zealand’s Fourth PeddRieport (see paragraph 9 of that
report). The principal reason that Parliament decidedsigaccording the Bill of Rights Act a
higher status than ordinary legislation was that tsalwould involve a significant shift in the
constitutional balance of power from Parliament tojtickciary. It was also considered that such
a fundamental shift might lead subsequently to somesiatn of political factors into the
appointment of members of the judiciary.

12. Although the courts cannot strike down legislatioay o wield considerable power in
protecting rights and freedoms. This has been achievedumaer of ways, including the
judicial creation of new remedies to give effect torigats guaranteed by the Bill of Rights Act
and the use of the direction in section 6 of the @ilRights Act that legislation be interpreted
consistently with rights and freedoms where possible.
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Judicial Opinion on Incompatibility

13. The previous periodic report noted (at paragraph 18) th&dbrt of Appeal in
Moonen v. Film and Literature Board of Revi2000] 2 NZLR 9, 17Nooner) (attached as
Annex ) observed:

[that it had] the power, and on occasion the duty,daate that although a statutory
provision must be enforced according to its proper meanimggintonsistent with the Bill
of Rights, in that it constitutes an unreasonabletdition on the relevant right or freedom
which cannot be justified in a free and democratic spctich judicial indication will be
of value should the matter come to be examined by thed/hations Human Rights
Committee. It may also be of assistance to Parliamhéme subject arises in that forum.

14. Itis still unclear whether the courts have jurigdicto issue a formal declaration of
incompatibility. However, in the recent decision of 8wgreme Court iR v. Hansei2007] 3
NZLR 1 (Hanser), a majority of the Court indicated that section &Bjhe Misuse of

Drugs Act 1975, which establishes a presumption that a perpmssession of specified
guantities of illegal drugs has the intention of selingupplying those drugs, was inconsistent
with the presumption of innocence affirmed in sectiorc6f the Bill of Rights Act.

15. Soon after the decision of the Supreme Court was dadivdre Attorney-General cited
it in support of his advice to Parliament under sectionth@BIll of Rights Act. The
Attorney-General concluded that the Misuse of Drugs &flaation of BZP) Amendment Bill,
in extending the scope of the Act to a new drug, wassistent with section 25(c) for the
reasons outlined by the Supreme Coukiamsen The Bill is still before Parliament.

16. The Health Select Committee (a Committee of &adnt) considered the Bill and, in
reporting back to the House, paid close attention to fhartref the Attorney-GeneralThe
Committee concluded that no change to the Bill was reduiecause the Act as a whole is
currently under review. The review was commenced fooreagnrelated to the possible
inconsistency with the Bill of Rights Act, but will moinclude that matter in its terms of
reference.

Section 6 of the Bill of Rights Act

17. Section 6 of the Bill of Rights Act requires thaherever an enactment can be given a
meaning that is consistent with the rights and freedmmgained in that Act, that meaning will
be preferred to any other meaning.

18. The previous periodic report noted, at paragraph 22 thaamenthe Court of Appeal
stated that “where an enactment can be given a medrahg tconsistent with the rights and

1A copy of the report is available http://www.parliamartNR/rdonlyres/4F36FA79-8AD6-
4845-B3EC-179DAD6AAAB0/69552/DBSCH_SCR_3903 55991.pdf. See page 6 for a
discussion of the Bill of Rights Act.
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freedoms contained in the Bill of Rights, that meanimgjie preferred to any other. Thus if
there are two tenable meanings, the one which is mdstrmony with the Bill of Rights must
be adopted”. The Court had set out a five-stage appfoach:

 ldentify the different interpretations of a provisio@tlare properly open

* If more than one meaning is available, identify the mmegawhich constitutes the least
possible limitation on the relevant right or freedom

» Having adopted that meaning, determine the extent to whiahits the relevant right
or freedom

» Consider whether the limitation can be demonstraldiifijad in a free and democratic
society, taking into account the objective and

* Indicate whether the limitation is or is not jugtdiand, if not, may declare it to be
inconsistent

19. InHansen a majority of the Supreme Court clarified that mécessary to ascertain
whether a particular limit on a right is demonstrahbtifiable before applying the interpretative
rule in section 6 of the Bill of Rights Act.

Section 7 of the Bill of Rights Act

20. Section 7 of the Bill of Rights Act requires theohttey-General to bring to the attention
of the House of Representatives any provision in atl#all appears to be inconsistent with the
rights and freedoms contained in that Act:

(@) Onintroduction in the case of a Government Bill;
(b) As soon as practicable after introduction for attneoBiIll.

21. Since the enactment of the Bill of Rights Act, Atttorney-General has tabled reports in
respect of 42 Bills introduced into the House of Represeasit

22. Section 4 of the Bill of Rights Act, which provideattho provision in any enactment can
be held impliedly repealed or in any way invalid or inetfiez merely because the provision is
inconsistent with the Bill of Rights Act, does notrfoany part of the Attorney-General's
consideration of a Bill under section 7. It does nuitlthe ability of the Attorney-General to
bring a Bill to the attention of the House.

2 Moonen v. Film and Literature Board of Revi@000] 2 NZLR 9, 16.

% This figure includes 19 Government Bills and 23 Non-GoventrBéls (as at
December 2007).
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23. If the Attorney-General presents a report to thadd under section 7, it does not prevent
the Bill from proceeding or being enacted into law. Theopse of the report is to provide
information to members in their deliberations but thaion of the Attorney-General is merely
an opinion. In some circumstances legal commentagore questioned whether a Bill subject to
a report does infringe upon the Bill of Rights Act whila,aiher occasions, it has been
suggested that a report ought to have been made when onetwéke New Zealand
Government regards differences of opinion on the exeafishe power in particular cases as
inevitable and a sign of healthy debate.

24. The responsibilities of the Attorney-General ursation 7 of the Bill of Rights Act are
supported by internal government processes designed to promotentigeration of human
rights at the early stages of policy development. dinsissions to Government on policy
proposals and Government Bills must include a statenmetiteoconsistency of the proposal or
legislation with both the Bill of Rights Act and thiuman Rights Act.

25. Each government department has to make its own assgstiowever, departments will
frequently consult either the Ministry of Justice a& @rown Law Office. The Ministry of
Justice provides the Attorney-General with advice on theistency of all Bills (other than Bills
developed by the Ministry of Justice) with the BillRifjhts Act. Advice on Justice Bills is
provided by the Crown Law Office. In most cases, the $tiigiwill work closely with the
sponsoring agency to ensure that successive versions Biltbomply with the Bill of Rights
Act. This process enables most human rights concerns addressed before the Bill is
introduced into Parliament.

26. Since 2003, Bill of Rights advice on Bills has been naadéable on the Ministry of

Justice website. The advice often discusses possitutations on rights that do not amount to

an inconsistency with the Bill of Rights Act. The pase of publication is to make Parliament
and members of the public aware of the human rightsssssociated with a Bill and assist

them to consider whether changes need to be made Billtiferom time to time select

committees have also asked the Attorney-General to niakmls available to provide Bill of
Rights advice on the provisions of a Bill as introducedny proposed changes. Legal assistance
is also available from the Office of the Clerk (arfi€dr of Parliament).

Supreme Court of New Zealand

27. A significant development during the reporting period thasstablishment of the
Supreme Court as the final court of appeal in New Zealand.

28. Prior to the establishment of the Supreme Court, Nealarid’'s highest court of appeal
was the Judicial Committee of the Privy Council (“tmev§?Council”). Sitting in London, the
Privy Council dealt with a small number of appeals eaan yusually fewer than ten). Criminal
appeal cases could be appealed only with the leave ofitiye@G®uncil, which was usually
granted only if a substantial point of law needed to belved. The Privy Council was
traditionally the final court of appeal for many Commonlkteeountries. Over time, as the
various colonies established their independence, manyeepibe Privy Council with their own
court of final appeal.
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29. In December 2000 the Government approved the releagsbsaiigsion paper entitled
Reshaping New Zealand’s Appeal Structirénvited public comment on three options to
replace the Privy Council. Submissions were evenly divewhether appeals to the Privy
Council should be abolished or retained; however, thasearclear consensus that, if appeals to
the Privy Council ended, a replacement stand-alone atturty @bove the Court of Appeal
should be established.

30. Further public consultation culminated in the reportMirasterial Advisory Group

which formed the basis of a Supreme Court Bill. The\B#bk introduced in 2002, and enacted
on 17 October 2003. The Act came into force on 1 January 28thlishing the Supreme Court
and ending appeals to the Privy Council in relation to alisitens of New Zealand courts made
after 31 December 2003. The right to appeal to the Privy Gloentains for decisions made
before that date. The Supreme Court was formally eshedaliwhen the Act came into force, and
was empowered to hear appeals from 1 July 2004.

Terrorism Suppression Act 2002

31. Inits concluding comments on the previous periodic regr@tCommittee noted that
New Zealand is under an obligation to ensure that measkes to implement Security Council
resolution 1373 are in full conformity with the Covenantjuding that the definition of
terrorism does not lead to abuse (and is in conformitly the Covenant).

32. The Terrorism Suppression Act 2002 (“TSA”) was enacteddar to meet New
Zealand’s obligations under Security Council resolution 137 8e time of the terrorist attacks
of 11 September 2001, the Terrorism (Bombing and Financing(‘@®# Bill") was already
before Parliament. The purpose of that Bill was to an@nt in New Zealand law the
International Convention for the Suppression of Terr@ambings, and the International
Convention for the Suppression of the Financing of Temoris

33. Following the adoption of resolution 1373, the New Zehtaavernment decided that the
Bill should be used as the vehicle for implementing Nealated’s obligations under the
resolution. The Bill was seen as a better vehicleniplementing the serious measures called for
in the resolution than regulations made under the Uhtg@ns Act 1946, which is the usual
method for giving effect to UN sanctions.

34. The TSA creates offences that effectively prohibitinigawith the property of designated
terrorists, or providing services to them. It includesdfiences of recruitment to, and
participation in, terrorist groups. The official assigmeay take control of frozen property so that
it can be preserved during the designation period. Finan€tegrorist acts is a criminal offence
where the donor or collector of funds intends or kndwesftinds are to be used for a terrorist act.
An amendment in 2007 added a general offence of committiexgaist act.

35. The 2007 amendment also implemented the Interna@mralention for the Suppression
of Acts of Nuclear Terrorism, and amendments to thev€ntion on the Physical Protection of
Nuclear Material. The two treaties oblige New Zealendreate new offences concerning the
use of radioactive material and radioactive devices.
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36. To be convicted of an offence associated with termra person has to be tried in the
usual way, with evidence establishing guilt beyond reasemihibt.

Definition of Terrorism

37. The Government was conscious of the fact thatpmeimenting resolution 1373, effective
anti-terrorism measures needed to be put in place withibimgying on individual rights and
freedoms. Careful consideration was given to the defimaf a terrorist act in order to avoid
including legitimate activities or criminal activity thiatbetter dealt with by other parts of the
criminal law.

38. Section 5 of the TSA defines a terrorist act as taoaaded out for the purpose of
advancing an ideological, political, or religious causet with the intention to induce terror in a
civilian population or to unduly compel or force a governnzerdn international organisation to
do or abstain from doing any act. In order to be a tatradt, the act must also be intended to
cause:

(a) Death or serious bodily injury;
(b) Serious risk to the health or safety of a population;

(c) Serious interference with, or serious disruptioraioinfrastructure facility, if likely
to endanger human life;

(d) Destruction of, or serious damage to, property oftgtaae or importance; major
economic loss; or major environmental damage, if likelgesult in one or more of the outcomes
specified above; or

(e) Introduction or release of a disease-bearing ongaifisikely to devastate the
national economy of a country.

39. The definition in the TSA clearly differentiatesrorism from protest or industrial action.
Section 5(5) states that any act of protest, advocagseit, strike, or lockout is not a sufficient
basis for inferring the necessary intention or outcoeaglired to be considered a terrorist act.

Designation Procedure

40. The TSA includes two mechanisms to identify the imldials and groups to which the
anti-terrorism provisions apply. First, the Prime Miarsmay designate an entity as a terrorist
entity if the Prime Minister believes on reasonapleunds that the entity has knowingly carried
out, or has knowingly participated in the carrying duboe or more terrorist acts. Before
designating an entity as a terrorist entity, the Briviinister must consult with the
Attorney-General about the proposed designation.

41. Secondly, persons and entities on the UN teri@tsestablished under Security Council
resolution 1267 and its successor resolutions which forr8eharity Council’'s Al Qaeda and
Taliban sanctions regime, are automatically designatddruhe TSA.
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42. As originally enacted, designations under the TSA edpinless renewed by the

High Court. This process was changed by the 2007 amendnretdr the new procedure,
designations made by the Prime Minister continue to exftiez three years but then can be
renewed by the Prime Minister. The Prime Minister raaly renew designations if satisfied, on
reasonable grounds, that the entity continues to be eshgaggrrorist activity. This amendment
makes the TSA consistent with anti-terrorism legistain other comparable jurisdictions where
decisions at the renewal stage are made by the sano® pdre made the original designation
and the same test is applied. Any decision by the Primestdr to designate an entity, or a
decision not to revoke a designation, is still susb&pto normal judicial review proceedings.

43. Following the 2007 amendment, the Prime Minister mustreport the renewal of
terrorist designations to the New Zealand Intelligeanog Security Committee. The Committee
comprises the Prime Minister; the Leader of the Opjositwo Members of Parliament
nominated by the Prime Minister following consultatiothvthe leader of each party in
Government; one Member of Parliament nominated by the¢reof the Opposition, with the
agreement of the Prime Minister, following consultatwith the leader of each party not in the
Government or in coalition with a Government party.

44. Inrespect of designations made under resolution 1263Gaime apparent that the
automatic expiry of the designations after three y@as inconsistent with the obligation that
the entities are designated for as long as they atleeoldN terrorist list. Following the 2007
Amendment, entities designated under resolution 1267 \mire designated in New Zealand
for as long as they remain designated by the UN, witheetling to be renewed by the

High Court.

Operation of the TSA

45. Section 67 of the TSA requires the consent of therddl/-General before any prosecution
can be commenced under the Act. The Attorney-Genasatlblegated that power to the
Solicitor-General. The Solicitor-General acts eiyiindependently of the Government of the
day.

46. One case has been referred to the Solicitor-Gemeadlal section 67 of the TSA; however,
the Solicitor-General did not consent to charges baidlguinder the Act. The Solicitor-General
noted some procedural difficulties connected with the &88&recommended that it be referred
to the New Zealand Law Commission for review. This neg@ndation was adopted by the
Government. The Law Commission is an independent og@mswhich reviews areas of the
law that need updating, reforming or developing. It makesmawndations to Parliament which
are also published in its reports series.

[I. INFORMATION RELATING TO SPECIFIC ARTICLES
Overview

47. Inthis Part, reference is made to significant chang legislation, policies and practices
relating to human rights as well as important judidedisions made during the reporting period.
Issues raised by the Human Rights Committee during coatimie of New Zealand’s Fourth
Periodic Report are discussed and in some cases elabopate, and inquiries on progress at
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the end of the last reporting period are updated. Only @nbisées of the Covenant in respect of
which there have been relevant changes or developrenldressed. Comments made by the
Committee are dealt with as follows in this report:

Status of the Bill of Rights Act as an Ordinary Statute

48. The reasons why Parliament decided against accordimilltbé Rights Act a higher
status than ordinary legislation and the operation oBih@f Rights Act in New Zealand law, is
described in paragraphs 10 to 26 above.

Consistency of Anti-Terrorism Measures with Covenant Rights

49. Paragraphs 31 to 46 above explain the provisions of theriBer Suppression Act 2002,
including the definition of terrorism. Paragraphs 245 to 2§faén the process for removing
immigration risks offshore as well as the case of Ath@aoui. Mr. Zaoui was the subject of a
security risk certificate issued by the Director of 8ég but has been allowed to stay in

New Zealand. Paragraph 138 describes the proposed codificafitew Zealand’s
non-refoulement obligations with reference to Artiddesnd 7 of the Covenant.

Sentence of Preventive Detention

50. Paragraphs 152 to 163 of this report explain the principterlymg the sentence of
preventive detention and provide information on its useag?aphs 261 to 264 deal with the
Committee’s specific concerns with retrospectivity.eitence of preventive detention cannot
be imposed retrospectively. The Sentencing Act 2002 providesh offender is liable for
preventive detention for an offence committed befbeeAct came into force only if the
offending qualified for preventive detention in termsettion 75(4) of the Criminal Justice
Act 1985, and if the Court would have imposed such a sentemwss that Act.

Treatment of Persons Deprived of their Liberty

51. Paragraphs 196 to 200 of this report outline the mechanigires @orrections Act 2004
and regulations for the monitoring of treatment of pregenParagraph 219 explains the new
oversight role of the Ombudsmen. Paragraphs 231 to 233 oépusg describe the positive
steps New Zealand has taken towards lifting its reservédi Article 37(c) of the UN
Convention on the Rights of the Child and Article 10ha&f Covenant in respect of age-mixing.
Paragraphs 221 to 230 describe the operation of prisoner trasspaces including the findings
of an Ombudsmen’s inquiry prompted, in part, by the death okar-gld remand prisoner
Liam Ashley who died as a result of injuries sustainedenfeing transported in a van with
other prisoners. Finally, paragraphs 234 to 235 update the @@@mn the contract for the
management of Auckland Central Remand Prison. Manageryh#re prison was transferred
back to the Public Prisons Service on 13 July 2005.

Returning Residents Visas for Permanent Residents and Some Citizens

52. The circumstances under which a permanent residél@wiZealand citizen requires a
returning resident visa are described in paragraphs 236 to 233 ofport. The Immigration
Bill currently before Parliament includes changes tdifate the entry into New Zealand of
permanent residents and citizens travelling on foreigepuats.
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Prohibited Grounds of Discrimination in the Human Rights Act 1993

53. As explained in the Fourth Periodic Report, the Govenmtironsiders New Zealand law to
ensure that the grounds of discrimination are effectipedgcribed (see paragraphs 241-244 of
that report). In particular, language has been de#itwvider complaints on the ground of race
(paragraphs 398 to 399).

Mdaori Disadvantage in Health, Education and Employment and Low Proportiorzofi
Parliament, Public Office, etc.

54. As noted in the fourth periodic report (at paragraphtf8je have been some
improvements in eliminating disparities betwee#oM and non-Mori but much remains to be
done (paragraphs 412 to 442).

Article 1
Tokelau

55. Under a programme of constitutional devolution developeiscussions with

Tokelau leaders in 1992, Tokelau (with New Zealand’s suppastpbveloped institutions and
patterns of self-government to enable its people to makédacth@ice, under an act of
self-determination, concerning their future political gsatAs a first step, that part of
Government which deals with the interests of all dtdlau was returned to Tokelau in 1994.
In 2003 the Administrator’'s powers were formally deleddtethe three Village Councils and
the General Fono.

56. Since 2003 work has been carried out in Tokelau and in2dedand on a draft
Constitution and draft Treaty of Free AssociatiorhviNew Zealand. These documents would
form the basis of a new status for Tokelau - to begselérning in free association with

New Zealand - if this was chosen by Tokelau under aaofesslf-determination. Two referenda
on this change in status have since taken place in Toketser UN supervision; one in
February 2006, and again in October 2007. On both occasionggthisite two-thirds majority
for a change in status was not reached. Tokelau therefimans a non-self governing territory
under the administration of New Zealand. New ZealamtTarkelau will continue to work
together in the interests of Tokelau and its people, gakio account the principle of the right to
self-determination.

Article 2
Remedies Under the New Zealand Bill of Rights Act 1990

57. The previous periodic report described remedies avauabler the Bill of Rights Act,
including the ability to award damages (see paragraphs 12-hatatport).

58. The Court of Appeal decisionrew v. Attorney-GenerdR002] 1 NZLR 58 (attached as
Annex J) confirmed that it is possible for the coutsttike down or invalidate regulations as
ultra vires if:
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(a) The regulations contain unjustified inconsistenti @& right or freedom affirmed in
the Bill of Rights Act; and

(b) That unjustified inconsistency was not clearly autieakior required by the
regulation-making provision of the statute.

Human Rights Amendment Act 2001

59. The Human Rights Act prohibits discrimination ongheunds set out in section 21 of that
Act. The Human Rights Commission (HRC) is an indepahditutory body set up to protect
human rights in New Zealand. The Commissioners gpeiated to operate collectively to
undertake strategic leadership, advocacy and education imhighés and to provide
leadership and direction to the work of the Commissioa\akole. They are supported by the
General Manager and staff of the Commission.

Consistency 2000 and Compliance 2001

60. Prior to the enactment of the Human Rights Amemiiaet 2001, the Human Rights Act
contained a broad exemption for all legislation anchfin-legislative government activities that
discriminate on the grounds of disability, age, politmaihion, employment status, family status
or sexual orientation.

61. The Consistency 2000 project required the HRC to idenkiliyggslative provisions and
Government policies and practices which conflicted withlHHuman Rights Act, or infringed the
spirit and intention of the Act, and report to the Miaisdf Justice before 31 December 1998.
The Compliance 2001 process required all government departtogntsvide reports to their
Ministers and the Ministry of Justice by 2 March 2001 oncthesistency of legislation with the
Human Rights Act. Following that audit process, thendn Rights Amendment Act was
enacted and came into force on 1 January 2002.

62. The Human Rights Amendment Act made significaahgls to the Act:

» Government activity (except in relation to employmeexusl or racial harassment and
victimisation, which are subject to the general provisoifBart 2 of the Act) is now
subject to the single discrimination standard under set8¢h) of the Bill of Rights
Act

» The broad exemption from the Human Rights Act fotatergovernment activities was
removed

* Institutional reform of the HRC including:

« Disestablishment of the Race Relations office and esitabént of a Race
Relations Commissioner

» Disestablishment of the complaints division and a reesug on resolution and
mediation of complaints and
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» Establishment of an independent Office of Human Rig§intseedings to
undertake discrimination cases with public funding and

» Ability of the Human Rights Review Tribunal to make ldeations of inconsistency in
respect of discriminatory legislation

Anti-Discrimination Standard

63. The Bill of Rights Act and the Human Rights Act lgphfferent approaches in
determining whether a particular activity leads to unlawfstrimination. The Human Rights
Act makes discrimination unlawful in certain specifiedaaref activity such as the provision of
goods and services or employment. Part 2 of the Humans4gh includes numerous
exceptions for activities that would otherwise be unlawfstrimination. Section 19 of the Bill
of Rights Act affirms a general right to be free frdiecrimination by Government or any
person performing a public function, power or duty. The &ilRights Act uses the same
grounds of discrimination as the Human Rights Act, inutecognition of the wide and diverse
range of activities undertaken by Government, it is motéid to defined areas of activity.
Instead of specific exemptions the right is subjece&sonable limits that can be demonstrably
justified in a free and democratic society. This standaagpplied to the full range of
government activity (except employment) and requires thee@ment to provide robust
justifications for any discriminatory activities.

64. The Human Rights Amendment Act incorporated ttieoBRights Act anti-discrimination
standard into the Human Rights Act in relation to goveminactivity. This means that the Bill

of Rights Act standard is now the sole discriminastandard all government activities must
comply with, except employment policies and practicestha related areas of racial and sexual
harassment. Government employment practices arsugtiect to the Human Rights Act
standard because there is no material differen@irbetween private and public sector
employment.

Government Exemption

65. The removal of the previous exemption for certain gowent activities now requires the
government to justify any continuing discrimination unther Bill of Rights Act. In so doing it
provided a further incentive to the public sector to focs$aa already occurred as part of the
policy process, on the human rights implications ofqyodit an early stage in the policy-making
process. This process, referred to as mainstreaming afrhtights, involves early consideration
of human rights and leads to good public policy. Good gowemdairness and equality are key
principles underpinning social cohesion and long-term enandevelopment.

66. The Act made a range of statutory amendments to adaliasye number of
discriminatory provisions that were identified during tren€istency 2000/Compliance 2001
audits to remove unjustifiable discrimination. For examplnumber of Acts were amended to
extend “next-of-kin” status to include de facto relatiopshA large number of Acts were
amended by replacing “disability” as a ground for remon@hfstatutory appointments with
“inability to perform the functions of the office”. Thieigation processes in the Human Rights
Act cannot be used to disrupt immigration decisions, an#litiman Rights Review Tribunal
cannot issue declarations of inconsistency in relatiomtoigration legislation. However, the
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Human Rights Amendment Act narrowed the specifiarg@t@®n concerning immigration
decision-making and ensured the HRC is able to exercisth@s inquiry, public statement and
reporting functions with regard to immigration matters gdhyera

Institutional Change in the Human Rights Amendment Act

67. In May 2000, the New Zealand Government commission@tlapendent panel of
experts to report on New Zealand’s human rights priotext The panel investigated the roles,
operation, and structures of the HRC, Race Relatiemiator, Privacy Commissioner and
Complaints Review Tribunal. The panel also consideosd lbest to enhance the effective
promotion and enforcement of New Zealand’s domestic huights laws.

68. Following the panel's report, the Human Rights Amendmet amalgamated the HRC
and the Office of the Race Relations Conciliatore Thmbined office retains the name of the
Human Rights Commission. It has a full-time Chiefiéin Rights Commissioner, Race
Relations Commissioner, and Equal Employment Opportunibesndssioner as well as up to
five part-time Commissioners.

69. The new HRC has a focus on:

* Increasing public understanding of the importance of @uwlitical, economic, social
and cultural rights in underpinning a free, democratic amgsive society that respects
and values difference

» Leading constructive discussion within the community @mdrious dimensions of
human rights issues and

» Encouraging positive interaction between differentvittlials, groups, communities
and cultures within society

70. The new HRC not only deals with complaints and ¢selution of disputes concerning
discrimination, but is also focused strategically orhathan rights and on community leadership
and education work about those rights. The Race Reta@ommissioner continues to take a
lead role in matters related to race but merging tloeaffices is also designed to stimulate wider
debate and dialogue on the Treaty of Waitangi, indigepeaples’ rights and human rights.
Race relations are a primary focus for the HRC.

71. The HRC is able to effectively perform the dual fuonretiof promoting and educating

New Zealanders about all human rights. It provides a pylflimded complaints process for
allegedly discriminatory activities. With the introduestiof a more accessible and robust dispute
resolution process, New Zealanders have greater pantdotim Governments exercising
potentially discriminatory power as well as discrimioatin the private sector.

72. The Human Rights Amendment Act allowed the HRCthadHuman Rights Review
Tribunal to deal with all discrimination complaintsciuding those about legislation, the
Government and the public sector. The purposes of the HRigahts Amendment Act were: to



CCPR/C/NZL/5
page 22

provide greater public sector accountability for, and compliantde human rights obligations;
strengthen New Zealand’s human rights institutionah&aork and enhance the processes for
resolving disputes about discrimination.

73. An autonomous Office of Human Rights Proceedingsditbg the Director of Human
Rights Proceedings has replaced the Proceedings CoiomeissT he Office and the Director
provide publicly-funded representation to complainants icgedings under the Human Rights
Act, with decisions on representation guided by criteridne Act.

74. The procedures for complaints and proceedings under tharHRights Act apply to both
government and non-government action. The distinctitimaisgovernment action (other than
employment, harassment and victimisation) is dealt wiither Part 1A of the Act and private
activity (and claims concerning employment, harassmewictmisation) under Part 2. The
complaints process contains the following key elements:

» Single entry point for complaints through the HRC

» If the complaint is about a private sector activibyg complaint is considered under
part 2; if it is a governmental activity, the complastonsidered under part 1A

» The HRC attempts to resolve the complaint informafigluding by mediation

* Where mediation has been unsuccessful, a complair@nelect to bring proceedings
before the Tribunal and may seek representation fnen®fffice of Human Rights
Proceedings

* The Tribunal determines the proceedings arising froncdnaplaint and may order a
range of remedies and

» Parties to proceedings may appeal to the courts
Dispute resolution

75. All problems or complaints relating to governmentyal as non-government,
discrimination, are dealt with through a publicly fundegdis resolution process under the Act.
The initial dispute resolution process is faster and nmdoemal, and the complaints process as a
whole is more within the control of the parties thelmss. The HRC's role is to assist the parties
to resolve the dispute by providing dispute resolution servicelsiding information gathering,
expert advice, and mediation.

76. The Human Rights Amendment Act enhanced the pracéaseesolving disputes about
discrimination. Instead of the HRC making determinatems controlling how the complaint
progresses, the HRC now focuses on empowering theglytigroviding them with relevant
information and assisting them to reach a mutually aabéptesolution.

Human Rights Review Tribunal

77. If mediation fails or is inappropriate, the complain@r person aggrieved or the
Commission) may take the case to the Human RightseRelribunal for adjudication. The
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Director of Human Rights Proceedings is able to dewidether to provide complainants with
representation and publicly funded litigation assistafibe.Director’s functional independence
from the HRC is important because it helps to keeplitlgation role separate from the broader
advocacy, education and mediation roles of the HRC.

78. Where Government policies or practices are found byribanal or the Courts to contain
unjustified discrimination, the full range of remedieshe Human Rights Act are available.
These include financial damages, orders to perform actoregitess the loss suffered by the
complainant, orders to refrain from repeating the disoabtory activity, or declarations that the
Government has breached the Act.

79. When statutes or regulations are found to contain umgdstiiscrimination, the Human
Rights Amendment Act empowers the Human Rights ReVigunal to make declarations that
a statute or regulation is inconsistent with the &flRights Act because it contains unjustified
discrimination. The Tribunal does not have jurisdictiornvalidate regulations but has a power
of referral in such cases to the High Court, whichjtiasdiction to do so.

80. A declaration of inconsistency in respect of any enact made by the Tribunal requires
the responsible Minister to bring the declaration tcetitention of the House, along with the
Government response to that declaration. The objectideddarations is to draw to the attention
of Parliament legislation or regulations that, in tiev of the Tribunal, contain an unjustified
inconsistency with section 19 of the Bill of Rights A€b date, the Tribunal has not exercised
its ability to make a declaration of inconsistency.

Child Poverty Action Group Incorporated v Attorney-General [2005] NZHR&RT

81. This is one of the first proceedings under Part Ih@Human Rights Act. The claimant,
a non-governmental organisation, is represented by thee@ifiHuman Rights Proceedings.
The claimant alleges that the provision for an in-waskcredit to low-to-middle income
families discriminates on the grounds of “employmenusta as recipients of income-tested
benefits are ineligible for the credit. On a jurg@dinal point, the Tribunal and, on appeal, the
High Court has held that the claimant group could bringptbeeedings itself, without any
affected party directly involved. The proceedings arestbdard in 2008.

New Zealand Action Plan for Human Rights

82. The Ministerial Report on the Re-evaluation of HurRayhts Protections in

New Zealand 2000 recommended that New Zealand develop aahgtiem of action that
would outline goals, objectives and actions in the humdngifield. Following that report, the
Human Rights Amendment Act charged the HRC with dgetpa national plan of action for
human rights. The purpose of the New Zealand Actian RIr Human Rights (NZAPHR) was
to encourage a broader and more complex understandingnaihhughts and support for them,
both in public policy-making and in society at large.

83. The development of the NZAPHR relied on an assesdmpehe HRC of the current
status of human rights, based on analysis of lawgyaikesearch, and consultation with the
public, non-governmental organisations and government depastarghiagencies. This was
published in September 2004tgman Rights in New Zealand Today
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84. The NZAPHR also built on the pressing issues idedtifisciuman Rights in New Zealand
Todayand included further public engagement and consultationgeigRrnment departments
and agencies. The HRC presented the NZAPHR to the Gogatron 31 March 2005.

85. The NZAPHR sets out a substantial number of “outsdioe New Zealand to aspire to,
grouped under six headings:

» Getting it right for children and young people

» Getting it right for disabled people

e Getting it right in race relations

» Civil and political rights

» Economic, social and cultural rights and

» Getting the framework right: protecting and promoting humgnts in New Zealand

86. The HRC developed approximately 180 “priorities for action’achieving each of its
respective “outcomes”.

Government Response to the NZAPHR

87. Given the wide range of recommendations, in July 206 Gtdvernment directed
government agencies to consider the priorities for actiomained in the NZAPHR as part of
their normal business. In order to facilitate the HR&isgoing monitoring role, departments are
expected both to respond to requests from the HRC foraménformation in a timely manner
and to identify work meeting the NZAPHR priorities initHgtatements of Intent, Annual
Reports, and other organisational documents. This apprakellaw agencies to give those
priorities for action the careful analysis they deseand allow for flexibility. The approach will
allow for a range of responses tailored to the diffeogerating environments and policy
priorities of departments. The aim is to encourage conigndialogue between the HRC and
government departments.

88. Inits Statement of Intent 2007-2008 the HRC has sigraliedposal to undertake (for
completion by 30 June 2008) a mid-term review of progresshi@ang the priorities identified
in 2005. The scope and method of the review are still bemgjajged. The HRC notes that this
will provide an updated basis from which to assess thete#eess of the Commission’s
leadership on, and advocacy for, the Action Plan. lltalgo enable an evidence-based
reassessment of the NZAPHR priorities through to 2010.

Article 3

89. New Zealand’s Sixth Report to the Committee orkdimaination of All Forms of
Discrimination against Women (CEDAW), submitted in Ma2&io6 (CEDAW/C/NZL/6),
comprehensively covers developments relating to the eighé$ of men and women to
enjoyment of all civil and political rights during the lasport period.
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90. The international comparati@&obal Gender Gap Reponpublished by the World
Economic Forum, measures economic participation andrappty, educational attainment,
health and survival and political empowerment. The repam iguthoritative benchmark of
New Zealand’s progress in ensuring equal rights for mdmamen. In 2007, New Zealand’s
ranking moved from "7 place to & place. One of the key findings of the report was that
“New Zealand improves further in the two areas wheadréady has particular strengths; its
rank in political empowerment increased by two placesh@®sition among the 128 countries,
while its rank on economic participation rose by sixce$ato 8th position this year.”

Action Plan for New Zealand Women

91. In February 2004, the Government launched its fiveAweton Plan for New Zealand
Womenn recent years, significant progress has been mad®noving the circumstances of
women in New Zealand. Economic indicators show thatpercentage of women in the paid
workforce has increased; women’s unemployment has asuleand more women are
employed in professional and managerial occupationsedstrg numbers of women are moving
into self-employment.

92. Generally, women achieve better outcomes thanimestucation, including university
undergraduate qualifications. Paid parental leave and impraeegdsato early childhood
education and care help women and their partners to legbtanticipation in the paid workforce
with family commitments. Indicators also show aastimprovement in women'’s life
expectancy. However, gender and ethnic analysis shavs#dgualities still exist between men
and women, and between different groups of women, aarosde range of indicators.

93. The Action Plan is an integrated government approaahpt@ving the circumstances of
women in New Zealand. Actions combine to improve oute®for women and their
families/wranau in the workplace, the home, the community, and asoees of New Zealand
society. The Action Plan is inclusive, recognising the irtgoece of the connections and
relationships women have with men, children, other worf@nilies/wtinau, communities and
society as a whole. The Action Plan recognises tlierthi§ priorities, choices and needs of
groups of women, women in the context of families ah@nau, and women as individuals.
With these considerations in mind, the Action Planbdeen formulated to reduce inequalities
and improve outcomes for women.

94. Through an extended process of analysis and consuytdtiee key themes emerged to
provide a conceptual framework for the Plan. The NewateaGovernment has prioritised
actions to improve outcomes for women in these thnee-related areas:

(a) Economic Sustainabilifo improve women’s economic independence and ability to
contribute to New Zealand’s economy (ensure acceagytmd level of income, and the skills
and knowledge to help women maximise their financialuesss);

(b) Work-Life Balancgeto help women achieve an improved balance between aid w
and life outside work; and

(c) Well-being to improve health and social outcomes for women.
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Women in Leadership Roles

95. The Government continues to work towards increasmguimbers of women in
leadership and decision-making roles, with the objectivachbieving 50% representation for
women on Statutory Boards by 2010. In December 2006, the nwhiwemen on the existing
412 Statutory Boards stood at 1131 (42%) out of a total of 2675.

96. While women are increasing their participation inghblic sector through
government-appointed decision-making roles, New Zealandhsnign slow progress in terms
of women taking up governance positions in the privateacatp sector. Theew Zealand
Census of Women'’s Participatig¢attached as Annex K) is published every two years by the
New Zealand HRC and examines women’s progress in govarntme professions and in
public life. The Census shows that in 2006, women held oh8g% .of board directorships in
the top 100 companies listed on the New Zealand StockalBgeh Two other security markets
showed even lower female representation in board rooms.

97. Government measures undertaken include:

» Promoting the benefits of increasing women’s participaitiothe private sector and
to 50/50 representation on state boards

» Promoting the benefits of diversity and
» Continuing to widen and deepen the pool of women in leagerslas by:

— ldentifying suitably qualified women including board membeis @mployees of
council controlled organisations, entities within thewéry sector and women
within the private sector and

— Continuing to address occupational segregation, which affeminen’s ability to
gain the experience required for leadership roles

98. The Census provides a benchmarking tool for monitoriddgare reporting to the
committee, so that New Zealand will be better ablepwmrt on the progress of women in
leadership. It encourages board chairs and other dire¢otogfiect on the diversity and current
composition of their boards and assists shareholddrgattutional investors to consider board
succession planning. It allows national women’s organisaiio focus attention on gender
participation in governance and decision-making and to pucsivitias and policies aimed at
closing the gender gaps.

99. Information from interviews with key private sectorlerand female directors and
recruiting agencies indicates that increasingly, rshand boards actively seek women
candidates. Reasons for doing so include pragmatic busiorsglerations, fairness and equity
issues, and a belief in the benefits that diversitygsto board decision-making.
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Equal Employment Opportunities for Women

100. A description of New Zealand’s Equal Employment Oppdgt{BEQO) provisions and
their effect on women’s entitlements to equal pay andlequployment opportunities was
included in the fourth periodic report (see paragraphs 73-8&bfeport).

101. The Human Rights Act, Employment Relations Act 20BR&") and Equal Pay

Act 1972 provide protection against discrimination on the ledsiender in employment. The
Parental Leave and Employment Protection Act 1987 isaadsmportant part of New Zealand’s
employment law framework.

102. Employees who believe that they have been diswied against by reason of their gender
can take their grievance against their employer to coderuhe ERA; they can make a
complaint to the Labour Inspectorate of the Departraébibour under the Equal Pay Act; or
they can make a complaint to the HRC under the Hunigim$&RAct. A variety of information
materials explaining the procedures and remedies provided teder Acts is widely available.

103. The ERA requires all contracts of employment ttude effective personal grievance
procedures. Gender-based discrimination and sexual hanaisare two of the grounds on which
a grievance claim can be made.

104. Section 17 of the Human Rights Act sets out thetifums of the EEO Commissioner and
includes providing advice and leadership on EEO matters, evgluegislation, leading
development of guidelines and voluntary codes of praaie,monitoring and analysing
progress on improving equal employment opportunities in Nealahd and reporting to the
Minister on that advice.

105. While the protection provided by the current legislati@méwork is significant, there are,
unfortunately, still some groups of women who have lichgeope for improving their pay and
working conditions. The Government seeks to minimisedisiadvantage through legislation
(for example, annual increases to the minimum wage @amceease in annual leave). In 2004,
the minimum wage was reviewed, resulting in an incredsige adult minimum wage (for
people 18 years and over) from $10.25 per hour to $11.25 per howotterate (for 16 and

17 year olds) rose from $8.20 to $9.00 per hour, and was iedréasn 60% to 80% of the adult
minimum wage. The Government also increased the minientitiement of annual leave from
three weeks to four. Both these initiatives came intoef@n 1 April 2007.

106. From 1 April 2008, the adult minimum wage will increas12.00 an hour. The youth
minimum rate will be replaced by a new entrants mimmhourly rate of $9.60. The new
entrants rate can be paid to 16 and 17 year olds foirsh@®0 hours or three months of
employment, after which they must be paid the adultrmim wage.

Parental Leave and Employment Protection Act 1987

107. The Parental Leave and Employment Protection Actgesyob-protected leave and
parental leave payment for eligible parents. The Astehstrong focus on gender equity, both in
the labour market and within families. Paid parentaldaavfunded from general taxation, and is
intended to provide some income stability for women and fanilies as they adjust to the
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birth or adoption of a child. The employment-protecteddetaken under the Act ensures that
women have the right to return to the same job utidesame terms and conditions they had
before they took parental leave.

108. To be eligible for parental leave and payment, anagm@elmust have worked an average
of 10 hours per week for the same employer over six ondrzhs (including one hour in

every week or 40 hours in every month). Self-employedqres are required to work in
self-employment for an average of 10 hours per week aver 42 months. Employees who
meet the six month eligibility criteria are entitleo job-protected leave of 10 days special leave
for women during pregnancy, 14 weeks maternity leave and padtphleave, and 1 week
partners/paternity leave as appropriate. Employees wheligifdde under the 12 month criteria
are also entitled to up to 52 weeks unpaid extended leave, edndbe shared between partners,
and a further week of partners/paternity leave (2 weekg.t&falible self-employed parents are
entitled to 14 weeks of parental leave payment.

109. Primary entitlement to the 14 weeks of paid parente lezsts with mothers, who can
transfer part or all of the entitlement to their partifithey are also eligible. The payment
replaces the individual's income up to a cap of curreb@§1.28 (before tax) per week.

110. Over 2005 and 2006, the Department of Labour conducted anieedveduation of the
parental leave scheme. The purpose of the evaluatiotoviesdter understand the extent to
which the Act is meeting its overall objectives. Theleaon focused on the experiences of
three groups: women who have babies or adopt them; $adh@ther partners of these women;
and employers.

111. The evaluation found that the parental leave scleajogs considerable support from
mothers, fathers and employers alike. Key findings irelud

» Approximately 80% of mothers were eligible for paid parele@e and of those,
approximately 80% took some parental leave

* Mothers are not using the full entitlement of leavailable to them - on average, most
mothers return to work when their baby is six montls laut would ideally return
when baby is 1 year old

» Financial pressure is the biggest barrier to taking thelButhonths leave available

» Two-thirds of mothers who took paid parental leave returoeetk for the same
employer, most to the same terms and conditions and

* Most mothers change their working arrangements on redusork; reduced hours
being the most common adjustment:

— Two-thirds of those who returned to work do so part-timegomparison with
one-third who worked part-time prior to taking parental éeand

— Of those who decreased their hours, two-thirds consideeeparmanent change.
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112. A number of agencies (including the HRC, the Natiowaigory Council on the
Employment of Women, and the Families Commissionpagssing for widened eligibility of
paid parental leave. Recent gender-based discriminatioplamts to the HRC relate to the
eligibility of seasonal workers, and the rights oh&ast/partners as primary entitlement holders.
The 2005/06 parental leave evaluation found that mothersuataork were more likely to be
ineligible for paid parental leave as their working pattemnake it more difficult for them to
meet the eligibility criteria relating to tenure anduh®worked.

113. The Government will consider further amendmentsadtrental Leave and Employment
Protection Act at a later date, including consideratiath@se women in paid work who remain
ineligible for paid parental leave, including seasonal asdalavorkers.

Equal Pay Act 1972

114. The Equal Pay Act makes it unlawful for employersfisseeor omit to offer or afford
employees the same terms of employment, conditibm®k, fringe benefits and opportunities
for training, promotion and transfer as are made avaitabd¢her employees with the same or
similar qualifications employed in the same or similark, by reason of the gender of the
employees.

115. An employee can make a complaint regarding equabpé tLabour Inspectorate. Using
the Department of Labour’s mediation services, thpdasrate may be able to resolve the
situation informally through direct contact with thegayer. Alternatively the Inspectorate may
act through the Employment Relations Authority. UnderAlt, the Employment Relations
Authority may, of its own motion or on the applicatiof a Labour Inspector, examine the
provisions of an instrument or proposed instrument of nemation, and amend it to the extent
necessary to meet the requirements of the Act. Ifdbelt is not satisfactory, the issue can be
heard in the Employment Court. No equal pay complaieteweceived by the Labour
Inspectorate in the period covered by this report.

Other Legislative Initiatives

116. The State Sector Act 1988 requires every government depatmdevelop and publish
an annual EEO plan. Government departments are requisedntoarise the EEO programmes
for the year and include an account of the extent to wthieynwere able to meet the plan, in
their Annual Reports. The EEO team at the State Ser@oenmission evaluates the
programmes and their development. The Local Governmemn2@02 requires local authorities
to have an EEO policy and programme; the State-Ownedists Act 1986 requires the same
for State-Owned Enterprises.

117. To achieve Government’s aim of producing EEO acrosshbkewtate sector, the Crown
Entities Act 2004 extended the “good employer” provisionhefState Sector Act to Crown
entities. The EEO Commissioner was given responsilbdit monitoring departments, and
providing guidance to the additional 97 agencies in consuitatith the State Services
Commission. Crown entities reported on EEO for tte fime in their 2007 annual reports,
which are audited by the HRC.
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Non-Legislative Initiatives

118. While the Government recognises the need for strorgjdige prohibitions on
discrimination in employment, it also encourages tHantary adoption of EEO principles and
practices. The dual approach is likely to result in atgragtake of the legislative requirements.
For example, the Government funds the EEO Trust, amsaan which promotes the benefits
of EEO practices to employers, acknowledges and recogmumesEEO employers, develops
educational material that seeks to change attitudes to&&@s coordinates existing EEO
resources, commissions research, reviews and monitetsigxand proposed research, and
disseminates research results. Through the EEO TmesGavernment works with employers
directly to promote equal remuneration requirementgaisd awareness of messages about
fairness and equality.

119. The EEO Contestable Fund was established in 1991, satrtieetime as the EEO Trust.
The Fund’s objective is to assist in improving emplgyexctices at the workplace level.
Funding is available for projects which encourage emplogyedsemployees to work together to
make positive and practical changes to behaviour and attitadelation to EEO in the
workplace, promote interest and commitment to EEO by ferisector employers, and create a
resource which is capable of being used by others. So farpjgtgrhave received funding. The
projects include work and family strategies, opportunisesmMomen in non-traditional
occupations, and the establishment of an anti-sexuaddraemt network.

120. The New Zealand Employment Service ran a large numfipeogrammes and seminars
providing assistance to people seeking work. Women wetibleligr a variety of specially
targeted initiatives, for example programmes providing sugpowomen who wish to return to
the workforce after having children, or who wish to stagengng the Domestic Purposes
Benefit and return to the workforce. More informationtbese initiatives is provided in

New Zealand’s reports on the ILO Convention on EquahBneration (No. 100) and in the
ILO Convention on Employment Policy (No. 122).

The Gender Pay Gap

121. As mentioned above, it is illegal to pay differdntiages on the basis of gender. Data
from New Zealand’s Quarterly Employment Survey show letween 1989 and 2007 there has
been a relatively constant gap between the averagdy lgaunings for males, compared with the
average hourly earnings for females. Female average hearriyngs are 82.4% of male earnings
(September 2007).

122. Pay disparity is caused by a complex array of gltad factors, only one of which may

be deliberate discrimination. Other factors include wosawer level of participation in the
workforce, and their higher concentration in speciiuistries and occupations. Further research
into the interrelationships between worker charactesisind earnings is ongoing.

The Pay and Employment Equity Plan of Action

123. The Government’s five-yeRay and Employment Equity Plan of Act{@ttached as
Annex L) commenced in 2004, following the report of a tripmaskforce. The Plan of
Action’s objective is to ensure that remuneration,ghbice and job opportunities are not
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affected by gender. It is based on existing legislatiod,an unions and employers working
together, with a focus on workplace-based partnershipshtevecchange. The Plan of Action
aims to integrate pay and employment equity into existitigpaector management, legislation,
resources, fiscal management, employment relationactndgty across the whole of
government.

124. The Plan of Action has a three-phased approach. Bhas®vers the Public Service,
public health and public education sectors (2004-08). Phase tget] ba a government-led,
encouragement-based approach, involves a staged extentienRién of Action from 2007/08
to Crown entities, state-owned enterprises and localrgment. The third Phase would extend
the measures to the private sector and will be sulgggbternment decisions in 2010.

125. In phase one of the Plan of Action, 15 Public Serwvigarosations have completed pay
and employment equity reviews and response plans and tlod tiee 38 organisations are on
track for completion in 2008. The process in the publicthesgctor is being finalised and a
national response plan for that sector is to go toe@owent early in 2008. The process is
underway in the public schools sector and is due for cetioplin 2008. The tertiary education
sector and the kindergarten sector will begin the praoe2308. Phase two is in the early stages
of implementation.

126. The Department of Labour’'s Pay and Employment Equitywhs established in 2004 to
support implementation of the Plan of Action; to proadiisory services and develop tools and
associated processes; to monitor and report progress tr@went; to generally promote and
support the achievement of pay and employment equity; gmetale education and training.
Tools developed by the Unit include the Equitable Job Evaluatistem, a Gender Inclusive

Job Evaluation Standard, the Pay and Employment Equitkhdok, pay investigation
guidelines, fact sheets and other resources.

Active Labour Market Programmes

127. The Government has a range of active labour margtgmmes designed to help people
enter sustainable employment. These range from lowsityeprogrammes broadly available to
those seeking work, to more intensive and expensivstasse targeted at individuals who are
disadvantaged in the labour market. For example, spgeidigrammes are aimed at people with
health and disability needs. Programmes may alsodaviacipal objective. For example, the
Training Incentive Allowance aims to assist sole parengcquire the skills and capability that
they need to obtain employment. Women particulariebefrom Active Labour Market
Programmes due to the high proportion of sole parents vehfemale.

Representation of Women in Parliament

128. Since the Mixed Member Proportional representatiaiR)voting system was
introduced in 1996, the proportion of women in Parliamesatraemained stable. Following

the 2005 general election, women make up 32% of the currdianRent (compared with 28%
following the 2002 election). Eight out of 28 Ministers a@men, including New Zealand’s
first Pacific woman Minister. This compares with 8 wemMinisters out of 26 at the time of the
last report. Women ministers have also been appoiataedr-traditional portfolios.
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Women in the Judiciary

129. There are 32 High Court Judges of whom seven (22%) anerwd here are seven
Associate Judges of whom one (14%) is a woman. TherE3dr®istrict Court Judges of

whom 37 (28%) are women. These figures include Environmeunt,eamily Court and

Youth Court Judges, and the Chief Coroner. There aregtEdDiCourt Judges who hold Family
Court warrants, of whom 17 (38%) are female, and 21 Judgestvim Family Court, of

whom 9 (43%) are female.

Reservations to CEDAW

130. The New Zealand Defence Force formally rescindegdhey against women serving in
active combat in 2000. The Human Rights (Women in ArFades) Amendment Bill was
enacted in May 2007 and repealed section 33 of the HumatsRigh which had permitted the
New Zealand Defence Force to discriminate on the lbdgjender in active combat roles. In
July 2007 New Zealand withdrew its remaining reservaticDE®AW (relating to the service
of women in the New Zealand Police and the Armed R)ré¢ew Zealand previously removed
another reservation in relation to paid-parental leav&eptember 2003.

Article 4
Law Reform (Epidemic Preparedness) Act 2006

131. Following the identification of the H5-N1 avian influenvaas in 2003, the World Health
Organisation encouraged the development of national pdpese plans to stop, contain and
treat the influenza, reduce opportunities for the influenzarterge, improve the early warning
system, delay initial international spread, and acceleeateine development. The New Zealand
Government identified gaps in the legislative framewehich constrain its ability to respond to
an outbreak of avian influenza or a similar infectioisease capable of becoming an epidemic.
The Law Reform (Epidemic Preparedness) Act 2006 amendedasé&gislative provisions in
order to ensure that the New Zealand Government is@béspond to an epidemic emergency
if necessary.

132. The Director-General of Health is able to set gigsrifor the dispensing of medicines
during an epidemic. The Director-General must, of cquaseconsistently with the right to life
affirmed in section 8 of the Bill of Rights Act (aidticle 6 of the Covenant). Other
amendments enable persons to be quarantined in certaimstances.

Article 6
The Right to Life

133. Based on the mortality experiences of New Zealamiéns period 2004-2006, life
expectancy at birth was 77.9 years for males and 81.9 fggdesnales. The infant mortality rate
has declined from 11.2 deaths per 1,000 live births in 1986 to 511,(8¥¥ in 2006. For &bri,

life expectancy at birth was 69.0 years for males and @8 f2ifhales.
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International Crimes and International Criminal Court Act 2000

134. The fourth periodic report foreshadowed that this repautd provide a detailed
description of the International Crimes and IntermaicCriminal Court Act 2000 (see
paragraph 93 of that report). The International Crinmeklaternational Criminal Court Act
came into force on 1 October 2000. This Act implemerasynof the obligations that
New Zealand has as a State Party to the Rome Statute.

135. The majority of the provisions in the Act relatéh® Articles of co-operation contained in
Part 9 of the Rome Statute - that is those provisi@ading with the surrender of persons to the
International Criminal Court (ICC) and the provisioragkistance during the investigation and
trial. Other provisions relate to the creation of siieoew offences relating to the
administration of justice. These obligations are fouméarts 2, 3, and 4 of the Act.

136. The Act also includes a number of provisions impleimgmther Articles that

New Zealand was not required to provide for under domesfisldion. These include
provisions that would allow for the enforcement of secés and orders domestically

imposed by the ICC, including the possibility that ICC prexs may serve their sentences in
New Zealand prisons, and allow for the ICC to sit imNEealand (see Parts 6 and 9 of the Act
respectively).

137. The Act also extends New Zealand’s criminal laweraating new offences of genocide
and crimes against humanity and by restating the categunear crimes. At the time the
legislation was introduced New Zealand did not haverelisoffences relating to genocide or
crimes against humanity. The Act confers universal jurigzh for the offences of genocide,
crimes against humanity, and war crimes. The princigesamed in Part 3 of the Rome Statute
are also incorporated within New Zealand’s domesticdawhat they will be as relevant in a
domestic prosecution for these offences as in procgedtiefore the ICC itself.

Immigration Bill

138. The Immigration Bill, introduced to Parliament in Aug2@07, proposes codifying

New Zealand’s non-refoulement obligations derived frobengrovisions of Articles 6 and 7 of
the Covenant (and Article 3 of the Convention agaisture) into domestic legislation, thereby
clarifying the process enabling people to claim protectiodaw Zealand. Protection status will
prevent a person being deported if there are substantialdgdambelieving that the person
would be in danger of being subjected to arbitrary deprivafidifeamr to torture or cruel
treatment. The Bill is currently proceeding throughdbenestic legislative process and is
expected to be enacted in 2008. In recognition of the Hatthe Bill is still before Parliament, a
detailed description of the legislation, if enacted| k¢l provided in New Zealand’s next
periodic report to the Human Rights Committee.
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Article 7
Fifth periodic report under the Convention against Torture

139. New Zealand submitted its fifth periodic report underG@bnvention against Torture in
January 2007 (CAT/C/NZL/5). This provides an outline of Newlaw®ds compliance with the
obligation to ensure that no one shall be subjectedttaréoor to cruel, inhuman or degrading
treatment or punishment.

140. A significant development since the submission of Kealand'’s fifth periodic report
under the Convention against Torture and other Cruel, lahtonDegrading Treatment or
Punishment is that New Zealand has ratified the OptBrabcol to the Convention.

141. The Optional Protocol entered into force in New Zehtan 13 April 2007. The
ratification of the Optional Protocol followed the etraent of the Crimes of Torture
Amendment Act in December 2006. The Act provides a rednaieeinables New Zealand to
comply with the Optional Protocol and includes provisions:

(a) Enabling the Subcommittee of the UN Committee agamistire to visit places
where people are deprived of their liberty;

(b) Allowing the designation of one or more domestispas, bodies or agencies as
“National Preventive Mechanisms” to also visit placedaiention; and

(c) Providing for a “Central National Preventive Megisan” to coordinate the activities
of the domestic bodies charged with monitoring placeteténtion in New Zealand, and to
maintain effective liaison with the Subcommittee.

142. As required by the Optional Protocol, New Zealand hagraged several independent
“National Preventive Mechanisms”. The following ageneiese designated as the National
Preventive Mechanisms by notice in the New Zealance®ann 21 June 2007:

(&) An Ombudsman holding office under the Ombudsmen Act 1878 purpose of
examining and monitoring the treatment of persons detamngdsons, premises approved or
agreed under the Immigration Act 1987, health and disabilipeplaf detention, and youth
justice residences established under section 364 of the Chi¥lvang Persons and Their
Families Act 1989);

(b) The Independent Police Conduct Authority (for the psepof examining and
monitoring the treatment of persons detained in polile ceotherwise in the custody of the
police);

(c) The Children’s Commissioner (for the purpose of emarg and monitoring the
treatment of children in youth justice residences estad under section 364 of the Children,
Young Persons and Their Families Act 1989); and
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(d) Visiting Officers appointed in accordance with retev2efence Force Orders issued
pursuant to sections 175 and 206 of the Armed Forces Disciadin®971(for the purpose of
examining and monitoring the treatment of persons detamiEdw Zealand Defence Force
detention quarters).

143. Under sections 80 and 87 of the Court Martial Act 2007 hwiaas recently enacted, the
national preventive mechanism role in respect of NewafdaDefence Force detention quarters
will be transferred to the Inspector of Service PemsshElishments. This is an appointment held
by the Registrar of the Court Martial of New Zealandtautory officer independent of the
Defence Force. This reform will take effect whentleeessary work to bring into force all the
recent reforms to the military justice system hasrbcompleted.

144. The functions of the national preventive mechanisetoa
(a) Examine conditions of detention and treatmeiketdinees;
(b) Make recommendations to the person in charge laica pf detention; and

(c) Prepare at least one written report each yedéh® exercise of its functions to the
central National Preventive Mechanism and presentéipatt to the:

() House of Representatives if the National Preventiveldrism is an Officer
of Parliament; or

(i)  Minister if the National Preventive Mechanism is aatOfficer of Parliament.

145. The HRC was designated as the Central National ihevé/lechanism on 21 June 2007
and will coordinate the activities of the national ntoring bodies and liaise with the
Subcommittee of the UN Committee against Torture.

Taser trial

146. As outlined in the fifth periodic report to the Contegtagainst Torture under the
Convention against Torture, the New Zealand Police undegd® month trial of the Taser in
4 districts. The Police Commissioner approved the dfithe Taser on the basis that the
introduction of the tactical option would enhance thetyadf the public, offenders and police.

147. The New Zealand Police are due to report to theePGlienmissioner by
14 December 2007, and the Commissioner will make the fiadida on the future use of
the Taser in New Zealand policing.

Taunoa & Others v. Attorney-General

148. Discussion of this case was included in the fifth periceport under the Convention
against Torture (see paragraphs 188-194 of that report). Thisass@w been considered by
the Supreme Court and is discussed at paragraphs 205 to d@report.
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Article 8

149. New Zealand is party to the three key specific dawesy instruments: the International
Convention for the Abolition of Slavery and the Sldvade (1926); the Protocol amending the
Slavery Convention signed at Geneva on 25 September 1926nvidx (1953); and the
Supplementary Convention on the Abolition of Slavéng, Slave Trade, and Institutions and
Practices Similar to Slavery (1956).

150. New Zealand ratified the International Labour Orgdima Conventions on Forced
Labour, 1930 (No. 29) in 1938 and Abolition of Forced Labour, 18&7 {05) in 1968. In light
of these ratifications, New Zealand has undertaken to espforced or compulsory labour and
not to make use of it.

151. The New Zealand Government is committed to maimtguii$ record as a country with no
reported incidences of human trafficking. The Departroéhtbour leads an Interagency
Working Group (IWG) that enables a co-ordinated approathetsssue of human trafficking.
This group is developing a New Zealand National Plan oibAdb Prevent Trafficking in
Persons (NPA) to incorporate processes to raise aasg@fi human trafficking, establish
relationships with key non-governmental stakeholders (NGgsrdinate offshore prevention
activities, ensure victim protection response if needed lagnl law enforcement/judicial
investigation and prosecution. New Zealand has not ideatdfny cases of human trafficking in
the course of immigration operations or fraud investigetio

Article 9
Preventive Detention

152. The sentence of preventive detention is one ofridetérminate sentences available in
New Zealand, the other being imprisonment for life. Pmave detention is imposed in order to
protect the community from people assessed as beinghatistigof further offending.

153. A sentence similar to preventive detention has deaitable in New Zealand since 1906
under habitual-offenders legislation, initially restrette repetitive sexual offenders over
25-years old. In 1987 the sentence was extended to include@feconvicted of serious violent
offences and the age threshold was lowered to 21 yeal99B the sentence was extended to
offenders convicted of sexual violation for the fiigté.

154. The Sentencing Act 2002 made further modifications tedhtence. The number of
gualifying sexual and violent offences increased, and tingresment for offenders to have a
previous conviction prior to their qualifying offence was regwvlhe minimum applicable age
was lowered to 18 (but the courts have been reluctampose a sentence of preventive

4 Rv. Johnsoii2004] 3 NZLR 29; (2003) 21 CRNZ 196.
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detention on offenders just over the age thresholthe minimum term of imprisonment that
must be served under preventive detention was loweredlffoim 5 years. However, the courts
do not consider this to widen the eligibility of the eme to less serious offendérs.

155. If the offence is not particularly grave, the cobege held that the sentence of preventive
detention will usually turn on persistent, knowing behawipuaor warnings from the courts that
the offender is at risk of preventive detention in thent of re-offending, and harm from present
and past offending that is cumulatively seridus.

156. A sentence of preventive detention may only be imposéeé High Court after a person
has been tried and convicted. All trial rights of anuged apply, including the right to be
presumed innocent. A sentence of preventive detentiobeappealed to the Court of Appeal,
in the same way as any other sentence.

157. If the court decides to consider a sentence of preeeateiention, the offender must be
notified and given sufficient time to prepare submissi®hg. court must consider reports from
at least 2 health assessors of the likelihood of tlemdér committing a further qualifying sexual
offence or violent offence. Offenders may also soune& bwn health assessments to place
before the court.

158. The court must also take into account:
* Any pattern of serious offending disclosed by the offesdastory
» The seriousness of the harm to the community causttehyffending
» Information indicating a tendency to commit seriougées in future

» The absence, or failure, of the offender’s effortaddress the cause(s) of their
offending and

» The principle that a lengthy determinate sentence igfadele if this provides adequate
protection for society

159. The Court must be satisfied that the offender i¢ylicecommit another qualifying sexual
or violent offence if released at the sentence exgate of any of the determinate sentences
available. The Court of Appeal has held that the semgmourt is not required to be satisfied
beyond reasonable doubHowever, the court retains discretion to imposes#émence, even if

® Rv. Kale(1993) 9 CRNZ 575 (CAR v. Paugg1993) 9 CRNZ 685 (CA).
® R v. Bailey22/7/03 CA 102/03.
" Rv. Deanl7/12/04, CA 172/03, 74.

8 Rv. Whitg1988] 1 NZLR 264. Recently cited Bahadur v Auckland District Law Society
(unreported, High Court, Auckland CRI-2007-404-130, 23 August 2007, Asher J
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all the qualifying factors are met. For example, the Coway consider whether public safety can
be adequately addressed by a determinate sentence folloaeceliended supervision order.
An extended supervision order allows a child-sex offermleetsupervised in the community for
up to ten years following release from prison.

160. The New Zealand Parole Board is an independent steaigiency headed by a member of
the judiciary and is responsible for administering desere of preventive detention. It has
authority under the Parole Act 2002 to release prisonersrtain circumstances. The Parole
Board may review an offender’s sentence at any timee@ffenders have served the minimum
term of their sentence, the Parole Board is requoedview their detention annually, except
where the Parole Board is satisfied that the prisaiienot be eligible for parole by the next
parole hearing. The Parole Board may then, after tsemer has had an opportunity to make
written submissions and a formal hearing has taken pi@stpone consideration of parole for
up to three years. Sentence reviews may take placefraquently if the Parole Board requires,
or at the prisoner’s request. Parole Board decisionbegqudicially reviewed by the High Court.
The writ of habeas corpus is available for those whie\sekhat they are wrongly imprisoned.

Sentencing practice

161. Itis too early to determine whether the Sentencindidstied to an increase in the use of
preventive detention. In 2004, significantly more offendegse sentenced to preventive
detention than in other years, but this is not true of 2B035 or 2006. There were 10 sentences
to preventive detention in 2002, 17 in 2003, 35 in 2004, 14 in 2005 and20Q6n

162. Prior to 2002, non-parole periods other than the statutioimum of 10 years were rare.
Between 1996 and 2001, the average non-parole periods rangeedivand 12 years.

In 2005, 71% of non-parole periods imposed were for lesslihgears, with the average being
7.4 years. Prior to 2004, preventive detention sentencesraely imposed for non-sexual
offending, with only three in the decade to 2003. In 2005, thiré®e fourteen sentences
imposed involved non-sexual offending.

163. The Sentencing Council Act came into force on 1 Néeer2007. The Sentencing
Council will draft sentencing and parole guidelines. The memd the Council is to increase the
consistency and transparency of sentencing and parofatecand to provide reliable
information for the effective management of penabuveses. It is expected that the inaugural
guidelines will be presented in Parliament and comeefiext mid-2009.

Rameka & Others

164. In 2002, the UN Human Rights Committee considerecktttersce of preventive
detention, on application by three offenders: Mr. ReamdIr. Tarawa and Mr. Harris. The
preventive detention legislation applicable to thesemaférs was the Criminal Justice Act 1985.
The Committee’s views were split. It found that a eaoé of preventive detention was not in

° R v. Parahi[2005] 3 NZLR 356; (2005) 21 CRNZ 754 (CA},v. Gibsor(unreported,
High Court, Rotorua CRI-2006-470-754, 15 June 2007, Frater J).
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breach of the offenders’ rights under the Covenantéver, the majority of the Committee
found that the application of the sentence to Mr Havas in breach of the Covenant because
the sentencing court indicated that, but for the seatehpreventive detention, it would have
imposed a finite sentence of “not less than seven &adf gears”. Mr. Harris had received the
mandatory 10 year minimum non-parole period under the Act.

165. The Committee found that Mr. Harris’ detention beysewen and a half years was in
violation of his rights under Article 9(4) of the Covensmbipproach an independent court for a
determination of the lawfulness of his detention. AlthotilghParole Board had authority to
examine the lawfulness of Mr. Harris’ detention befitve expiry of the non-parole period,

New Zealand was unable to give an example of this aagurr

166. Inresponse, the Minister of Justice (by Gazette &agiave permission to the class of
preventive detainees in the same circumstances adavhis to apply for parole once they
reached the notional finite sentence indicated bgéméencing court. The Sentencing Act 2002
also addresses the Committee’s concerns by reducinginimaum period of preventive
detention from 10 to 5 years.

Bail Act 2000

167. The Bail Act 2000 came into force on 1 January 2001 and lrtmggther the existing
statutory and common law on bail with some additidime Act provides that a defendant has
the right to be bailed (must be released) if charged with

(a) An offence not punishable by imprisonment;

(b) An offence carrying a maximum penalty of less tttmee years’ imprisonment
(except where the offence was an assault on a chifdle@assaulting a female, or the breach of
a protection order); or

(c) A specified offence.

168. A defendant charged with an imprisonable offence datesawve the right to be released
on bail if he or she has previously been convicted afmgmisonable offence.

169. A defendant who does not have the right to be rel@asbkdil must be released on
reasonable terms and conditions unless the Court ifesétisat there is “just cause” for
continued detention. When deciding “just cause”, the Qoudt take into account whether there
is a real and significant risk that the defendant magaatas interfere with witnesses or
evidence, or offend while on bail. The risk posed by a deféndast be weighed against any
factors making it unjust to detain him or her.

170. The Bail Act contains more stringent provisions appleto defendants with certain
criminal histories, such as a history of offending on. lielcause of the greater risk they pose,
the defendant must satisfy the Court on the balanpeobfbilities that he or she should be
granted ball, rather than the prosecution showing beymagbnable doubt that the defendant
should not be granted bail.
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171. When releasing a defendant on bail, the Court may ingmyseondition it considers
necessary to ensure that the defendant appears in camtreduired, does not interfere with
witnesses or evidence, or commit offences while oh Gammon conditions include curfews,
non-association conditions, reporting conditions, dad the defendant not consume alcohol or
drugs. A breach of bail conditions is not itself argnal offence. Serious breaches of bail
conditions result in defendants being remanded in cuskazdlyre to answer bail (not appearing
in court when required) is an offence punishable by up t@digerison.

172. The Bail Amendment Act 2007 (which came into force Qttbber 2007) clarifies the
threshold for remand in custody, explicitly providingtttize level of risk required to remand a
defendant in custody is “real and significant”. Previguke law only required “a risk”. The Ball
Amendment Act clarifies that the focus of bail demis is on community safety. Defendants are
innocent until proven guilty and should not be deprivedheirtiberty unless they pose a real
and significant risk to the community or the adminigorabf justice.R v. Kzhui*® (High Court)
was one of the first decisions after the changes aatmdorce. In that case, Heath J stated that
the change to a “real and significant risk”:

“does not seem to me to put the test any higher thammdes the previous legislation, but
rather to emphasise the need for a proper inference doalovn from proved facts; as
opposed to the Court engaging in speculation or guesswortit tHie possibility of a risk.”

173. Bail with electronic monitoring (EM bail) has beenragiag nationally

since 27 November 2006. Under the EM bail regime, a defemdants remanded in custody
may apply to be considered for release on bail orahdition that he or she must wear an
electronic monitoring device. The objective of EM batlasncrease the number of defendants
who can be released by reducing the risk that the deferdantif released, fail to appear in
court, interfere with witnesses or evidence, or offendendm bail. The operational processes of
EM bail are well established. The application, assess@nd monitoring processes are working
effectively.

Home Detention

174. Home detention requires an offender to be at a gueo#sidence in the community unless
absent for an approved purpose, such as work. Offendemnoa dietention are subject to
standard conditions, such as the requirement to comgtytiag directions of a probation officer.
Special conditions may also be imposed, such as a rewrtdo participate in programmes, or
not to associate with certain persons.

175. All offenders on home detention are subject to eleictraonitoring, monitoring by
security guards, and supervision by Probation Officers.dtariminal offence to breach the
conditions of home detention and there can be othr@erjuences such as varying the
conditions.

19" (Unreported, High Court, Auckland, CRI-2007-092-014990, 2 October BEGith J).
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176. Compared to prison sentences, home detention has higliaotce rates, and low
reconviction and re-imprisonment rates. Home detentiows offenders to maintain family
relationships, continue working in gainful employment aidg aehabilitation.

177. In October 2007, the original imprisonment-based hometdeteegime was replaced by
a new home detention sentence and a “residentiaictests” condition of parole. These
changes are part of a package of reforms intended to prtn@dm®urts with more non-custodial
sentencing options that can be tailored to address tisesaf offending.

178. Both the original and new regimes impose similaricéisins on an offender. The regimes
are further detailed below.

Pre 1 October 2007

179. Prior to 1 October 2007, home detention was a mefraaihang all or part of a sentence
of imprisonment. Front-end home detention was avaikabtéfenders sentenced to a term of
imprisonment of two years or less. The sentencing ctmaitied whether considerations such as
denunciation, deterrence, and the safety of the contynmnaide front-end home detention
appropriate. The offender then applied to the ParoledB@asponsible for granting home
detention and imposing the conditions under which it woulsidoeed).

180. Back-end home detention was available for offendetesced to imprisonment for more
than two years. Such offenders could be released to tetertion by the Parole Board at any
time from three months before their parole eligipitiite.

181. Each year around 2000 offenders commenced a home detedgoywith
approximately 500 individuals at any one time serving their psgmtences in this way.

From 1 October 2007

182. From 1 October 2007, home detention became a seimédtxewn right, and a special
condition that can be imposed on parole (called “residierestrictions”). The residential
restrictions condition of parole replaced back-end hdatention and can be imposed from an
offender’s parole eligibility date (rather than threenths before as under the previous regime).
Offenders already serving a sentence of imprisonmenome ldetention continue to be subject
to the previous regime.

183. A sentence of home detention can be imposed if thewould otherwise sentence the
offender to imprisonment, and can be imposed for a minimiuld days and a maximum of
12 months. The sentence may also include a “judicial mong” condition, enabling the court
to monitor the offender’s progress on the sentence.

184. It is anticipated that more offenders will be sergdrio home detention and released on
residential restrictions than were released underlthbamme detention regime.
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Community Detention

185. A new sentence of community detention becameadlaifrom 1 October 2007.
Community detention subjects the offender to an eletatly monitored curfew, and restricts
them to a specified address for certain periods unlesatdbse specified purpose (such as a
medical emergency).

186. The sentence may be imposed for up to six months. deguwrfew period must be for at
least two hours and total of the curfew periods for areyweek must not exceed 84 hours. A

typical example of a community detention curfew ism.dgo 7 a.m. on Friday, Saturday, and

Sunday every week (36 hours in total each week).

187. A court may impose a sentence of community deteiftgatisfied that:
(a) The sentence would:

() Reduce the likelihood of further offending by restricting tffender’s
movements during specified periods; or

(i)  Achieve certain purposes of sentencing, such as holdindféreler
accountable to the community; and

(b)  An electronically monitored curfew is appropriaging into account the nature and
seriousness of the offence and the offender’s circurostaand background.

Detention under the Immigration Act 1987 and the ImmigrationBill

188. The Immigration Act 1987 allows for persons who afinMdew Zealand to be detained
for reasons including that their identity cannot be cordd, their use of false documentation, or
that they have been refused a permit.

189. The Mangere Accommodation Centre (the Centre) igrdeed as “approved premises”
for detention, and is generally used only for asylum @ais1 Detention at the Centre is
“administrative” as opposed to “penal’. Detainees gdiyada not pose a particular threat to
members of the public, but their identity is unconfirmeldey remain at the Centre while their
identity is satisfactorily established.

190. The Centre is also approved for the detention of ungzaeied minors between 14

and 17 years old. There is a separate one-block sectimmfoen and minors. Minors are only
detained with adults at the Centre if these adult$aamdy members and it is in the best interests
of the minor. In practice, families are released \pithmits while their claims for asylum are
processed. Unaccompanied minors are placed in the c@talof Youth and Family Services,
provided with student permits to allow them to attend scandlare not detained.

191. Legal aid is available to refugee status claimant&iéopriocessing of their claims and
appeals only. It cannot be accessed for warrant of comant hearings, which authorise a

claimant’s detention for up to 28 days. The new Immigradl introduced in August 2007
proposes the Legal Services Act 2000 be amended to alsoledjalaid to be available for

warrant of commitment hearings for refugee or prodecstatus claimants.
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192. While it might be possible to separate Immigrationd&tainees from accused prisoners,
this could be to their detriment. Very few immigrationadeees are held in prisons, and to keep
them completely separate would require keeping them mavisocial isolation.

193. Under the Immigration Bill, a person can be arremtelddetained if that person:
(a) Has been refused entry permission;
(b) Is liable for deportation;
(c) Is a person whose deportation is being facilitated,;

(d) Is suspected of being liable for deportation and who casatisfactorily establish
their identify; or

(e) Is suspected to constitute a threat or risk to sgcuri

194. People detained in prison under the Immigration Act@trenixed with convicted
prisoners. Regulation 184 of the Corrections Regulations 2@34dps that, with stated
exceptions, people detained under the Immigration Act aredtbjthe same regime and have
the same entitlements as accused prisoners. In excaptimmumstances the Chief Executive
may approve the mixing of accused prisoners (including immgraetainees) with convicted
prisoners under regulation 186, but this is rare.

195. Non-citizens under 17 years old who are liable f@aséand detention may be detained in
places:

(a) Defined as a residence under the Children, Young eeswl their Families
Act 1989;

(b) Approved by the chief executive of the Department mesipte for the Children,
Young Persons and their Families Act 1989;

(c) Approved by their parent, guardian or the responsibli adoinated to represent
the best interests of the non-citizen minor; or

(d) Agreed by the courts.
Article 10
Department of Corrections

196. The Department of Corrections has responsibilityhi® day-to-day administration of
prisons and community based-sentences (excluding mipemglties). It also provides
information to assist the courts’ and New Zealand IBdoard’s consideration of decisions
affecting those who have been convicted. The Departifmanerly administered the Penal
Institutions Act 1954, and is now responsible for adminisgiethe Corrections Act 2004 and
Corrections Regulations 2005.
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197. The Department of Corrections maintains processasatae prisoners to raise concerns
with prison management about their treatment and mareageshtheir sentences. If prisoners
are uncomfortable raising concerns with the prison managetmey can make a complaint to
the Inspector of Corrections who reports directiyn €Chief Executive and is independent of
the rest of the Department. Prisoners can also tlaéseconcerns with the Ombudsmen.

Corrections Legislation

198. During the reporting period corrections law has beensxein reformed. The Penal
Institutions Act 1954 was repealed and replaced by the Ciomedct 2004 (the Act). The Act
and the Corrections Regulations both came into foncé dune 2005, introducing changes
reflecting modern conditions, new approaches to offenderagement, and providing
compatibility with other recent criminal justice legisbn (in particular the Sentencing Act 2002
and the Parole Act 2002).

199. A number of the changes are relevant to the protetftioffienders’ civil and political
rights. These include:

» A purpose statement and guidance principles on the opeddtibe corrections system,
including an emphasis on fair treatment of prisonersymntions to assist prisoners’
rehabilitation and reintegration, and a requirementré@ilations be based, amongst
other things, on the UN Standard Minimum Rules for theaiment of Prisoners

* The requirement that the Department of Corrections dendividual management
plans for prisoners covering their safe, humane angs@ontainment, and in the case
of sentenced prisoners, their rehabilitation and rgnaten into the community upon
release

» The provision of new entitlements relating to acceseivs, library and education
services. The entitlements have been elevated froordiniate into primary legislation

* A more consistent approach to the use of non-lethgbaresa and a requirement that
any such weapon may only be used where permitted by regulatie Minister of
Corrections must be satisfied that the weapon’s usenmpatible with the humane
treatment of prisoners and that the potential benefitgegh the potential risks

* An expanded complaints system (widening the role of inepgtd include offenders on
community-based orders or sentences). This provides &ategidasis to the formal
protocol between the Chief Ombudsman and the Departméurodéctions

* An improved disciplinary offence regime provides thasgmers may be represented by
counsel in certain circumstances; that Hearing Adjudisatonduct disciplinary
hearings; that lawyers as well as Justices of theeP@aappointed as Visiting Justices;
and clearly specifies behaviour constituting a discipjirtdfence

» The end to contracts for the private management of priddris was done in response
to government policy that significant coercive powerthefState should be used only
by agencies with direct accountability to the respediimster
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Corrections Regulations 2005

200. The Corrections Regulations 2005 were made pursuant@thections Act 2004 and
replaced the Penal Institutions Regulations 2000. Whil&theontains matters of principle and
a policy framework for the corrections system, thgRa&tions provide for matters of detail and
implementation. Many of the former regulations havenbearried forward, but the new
regulations include additional provisions. These include:

» Various functions and duties of probation officers

» Specification of who is eligible for temporary releasd removal, and the purposes for
which these measures may be approved

» Altered provisions regarding the segregation of prisoners

» Assignment, review and reconsideration processes dariseclassifications

* More detailed provisions covering the pre-approval of visitor

» Provisions covering the internal complaints system

* Provision for and restriction of the use of batons rmedhanical restraints
 Clarification of privileges which may be forfeited orgpooned

* New provisions regarding mixing young and adult prisoners

* More detailed provisions regarding the treatment of mothéhsbabies in prisons and

» Clarification that a prisoner does not have any legite expectation of similar
accommodation or opportunities during their term of inggmment

Prisoners and Victims Claims Act 2005

201. The Prisoners’ and Victims’ Claims Act 2005 containgdegjuies on when certain
compensation can be awarded to prisoners. The Act @igains a simplified special claims
procedure for victims of prisoners’ offences to make cillms against that compensation. In
addition, the Act extends the period during which a victam loring a civil action against a
prisoner to take account of the prisoner’s time in asto

202. The Act’s guidelines on compensation apply to angr&tfor monetary compensation
taken by prisoners for breaches of the rights affirimethe Bill of Rights Act, the Human
Rights Act and the Privacy Act 1993. A prisoner may notvb@ded monetary compensation
unless the prisoner has made reasonable use of availafpdagts procedures. This
precondition recognises the availability of specialisedlaints procedures for prisoners. The
Act does not preclude an award of compensation wheraetcisssary in order to provide an
effective remedy.
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203. If an award of compensation is made by the courts outeof court settlement is reached,
the Act provides that the money is paid in trust to treredary of Justice. Upon receiving the
money, the Secretary deducts relevant legal aid chaegegation and fines. Any surplus is paid
into a trust account. Victims of offences by the presoroncerned are notified when money is
paid into the trust account. The victims then have sirtivs to bring a claim against the money.
Claims are decided by a Victims’ Special Claims Tribuwnddich, if a claim is upheld, orders a
payment from the trust account. The balance of thé account payment is returned to the
prisoner once any claims have been determined.

204. The Act has two “sunset clauses”, providing that theéejues restricting compensation
payments, and the special claims procedure, will expig®1i0.

The Behaviour Management Regime

205. In 1998 the Department of Corrections introduced thevBeirdVlanagement Regime
(BMR) into Auckland Prison to manage particularly dangerand disruptive prisoners. The
regime was used until early 2004.

206. The BMR involved a highly controlled environment thatudet limitations on
association, unlock hours, movements and activities. Subj@mproved conduct, prisoners
received gradual increases in privileges until the prisomeld be reintegrated into the
mainstream prison population.

207. In 2003, five current or former prisoners who had bejesito the BMR brought a case
against the Crown under the Bill of Rights Act. Theecass first heard by the High Court in
late 2003 and early 2004. In its decision of 7 April 2004 the Biglrt held that some aspects
of the BMR were unlawful and, in addition, in breactited right of everyone deprived of liberty
by the state to be treated with humanity and with redpethe inherent dignity of the person
affirmed in section 23(5) of the Bill of Rights Act, whicorresponds to Article 10 of the
Covenant. The Court later awarded compensation inng@anounts to the plaintiffs.

208. Aspects of the decision were appealed to the CoAgmdal by both the Crown and the
applicants. In December 2005 the Court of Appeal dismisgee@town’s appeal and allowed
the Applicants’ appeal in two respects. The award of congpiensto one plaintiff was increased
to correct an error in the calculation of the amourdraed to him. In addition a declaration was
made that the detention of another plaintiff amountédigproportionately severe treatment”,
contrary to section 9 of the Bill of Rights Act, dueatbealth condition that made the conditions
of the BMR programme particularly arduous.

209. The Supreme Court granted both parties leave to appgabved grounds for the
applicants’ appeal were whether there were breachestdiss 9 or 27 (the right to natural
justice) of the Bill of Rights Act. The approved grounfishe Crown’s appeal were the
appropriateness and quantum of the compensation awarded tif fbe plaintiffs, excepting the
plaintiff in respect of whom a breach of section 9 hedn found. The Court’s decision was
released in August 2007. The majority of the Court declinegltietiffs’ appeals, holding that
although the treatment was in breach of section 2B(@&juld not be characterised as cruel,
degrading or disproportionately severe. The Court alsongecto make any declaration of
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breach of the natural justice right. In turn, the AtegrGeneral successfully cross-appealed
against the level of compensation awarded to threeegfrikoners for the breach. Compensation
of $113,000 originally awarded to the applicants were reduced t0GKE9

The Canterbury Emergency Response Unit

210. The Canterbury Emergency Response Unit (CERU) walslisbed in July 1999 as a
temporary resource to support the new Paparua Remand @e@tmastchurch, during a period
of significant change for the Prisons Services (P®)anCanterbury region. It was intended as a
temporary resource while PS completed work on the mat&taffing project (the Workplace
Development Project) which would determine the levetaffing for the new Remand Centre.

211. The CERU was responsible for responding to incidemtdving prisoners, and site-wide
crime prevention activities such as drug testing and vetindekpoints. These activities are
routinely conducted in all New Zealand prisons, and in amjilrisdictions worldwide.
However, unusually, the CERU was a full-time, dedicaésdurce.

212. The CERU was disbanded in June 2000, following complefithe Workplace
Development Project. After this time, serious allegea came to light about the CERU and the
performance of three staff, relating to the use of Diepantal resources for private purposes,
inequitable and inappropriate staff rosters and disposifi@vertime, and non-compliance with
key security, human resources and financial procedurese Weze also a small number of
prisoner complaints to the Office of the Ombudsmenweae handled separately.

Duffy Report

213. In December 2003, Ailsa Duffy QC was appointed by the Statvices Commissioner to
conduct an inquiry into the Department of Correctidr@idling of complaints received in
relation to the CERU. Ms. Duffy reported in December 280d her report (attached as
Annex M) raised a number of concerns relating to deparahpricesses.

214. The Department undertook a comprehensive review of thesisaised in Ms. Duffy’s
report. The review concluded that in some cases, robpattdeental policies and systems
existed at the time and there was non-compliance hatbet In other cases, adequate systems
and policies were not in place. Significant remedtiba was taken which included new
systems for quality assurance, audit and monitoring. Teetefias that the establishment of any
new unit in the future would be based on careful analysgemented in a planned way and
subject to greater managerial scrutiny.

Ombudsmen’s investigation into the detention and treatmetnof prisoners

215. Ombudsmen are independent Officers of Parliament apgainder the Ombudsmen
Act 1975 to impartially investigate complaints directethatadministrative acts, omissions,
decisions and recommendations of central government degdagiiand organisations, statutory

1 Taunoa & others v. Attorney GenefaD07] 2NZLR 457.
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boards and local government organisations. Ombudsmen mdaytake investigations of their
own motion into any decision, act or omission, affecanyone, made by any government
department or by anyone in a government department.

216. In late 2004, following concerns that arose over thdlimgy of the BMR and the CERU,
two Ombudsmen commenced an investigation by their owttomanto the detention and
treatment of prisoners. Their report (attached as Ah)exas presented to Parliament in
December 2005.

217. The Ombudsmen found no general ill-treatment of pErsoor inappropriate staff conduct.
They found that cell searches were carried out withrdsect and without gratuitous
disruption, there was no systemic problem with perseemiches, no general concerns with use
of force and no fundamental problem with complaint pdoices.

218. However, the Ombudsmen did identify areas of coram@inrmade 37 recommendations,
including that:

» The Department develop policy to prohibit general punishmeatdfole unit or class
of prisoner except in specified circumstances

» The Department review its requirement that prisonedrbg free before entering drug
and alcohol treatment programmes

» The Department review policies on recreational opporasjitiothing, prisoner
property, trust account processes, library services antbdarrangements

» The Department keep under review the possible introductistanflard on-going
training for staff, particularly with regard to sentenc@nagement planning

* The Department provide more telephones, and considgo#shility of allowing some
free telephone calls

* Interventions be better targeted and scheduled with iretegsportunities for prisoners
to participate in employment and other constructive ac#viti

219. The Department of Corrections has taken actioomioly the recommendations,
including:

» Completion of a significant redesign of criminogeniognammes with a focus on
developing more intensive programmes for higher risk offende

» Completion of a review of the Identified Drug User pragnae, to improve identified
drug using prisoners’ access to rehabilitation programrdesg-treatment providers
and clinical and unit managers will have discretion taingprisoners who test positive
for drugs on intensive rehabilitation programmes, or spe@ament units when it is
considered it is beneficial to do so
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» Reviews of recreational opportunities policy, clothing,qes property, telephone calls
by prisoners, and trust account processes being compleatrdast completed

» Work in response to the recommendations is ongoing ampige®continues to be made
to determine the most appropriate steps to be taken ircaaeh

Ombudsmen’s Oversight of Prisons

220. New Zealand is committed to having a well-functionindj iadependent prison

complaints and monitoring process, because it increasesbility for systemic issues to be
identified and resolved more proactively. In September 20@7GGbvernment announced an
enhanced role of the Office of the Ombudsmen in reldagrisons so that an Ombudsman has
primary responsibility for the independent oversighpradons. The proposal includes:

e Continuing the current role of the Ombudsmen and Offfadde Ombudsmen in
relation to the oversight of prisons

* Enhancing this role and where applicable giving the Ombudsnvenesponsibilities
for:

— Conducting investigations of all deaths in custody and desidrsrious incidents
and

— Undertaking more reviews of systemic issues identifiechdurisits or as a result of
incidents or complaints

» Designating an Ombudsman to have primary responsibilitgrisons (this
Ombudsman will continue to have appropriate responsibilitiese general
jurisdictions of the Ombudsmen)

* Amending the Corrections Act 2004 to reflect the enhancedofdhe Ombudsmen,
including amendments to remove the current statutoeyabihe inspectors of
corrections and

» Encouraging more public reporting of investigations (for exanmto systemic issues
that may give rise to serious incidents) and regardirsgpprgconditions and prisoner
treatment more generally

Prisoner Escort and Courtroom Custodial Services

221. Under section 166 of the Corrections Act the Chiet&kee may, on behalf of the
Crown, contract with any other person for the provisib escort services, courtroom custodial
services, or both. The prior written consent of thaiser of Corrections is required before any
such contract can be entered into or extended. ChublZNaland Limited were contracted to
carry out escort and courtroom custodial services ilNtihland and Auckland regions from

1 October 1998 to 30 June 2004. Following a tender procesdoauntién 2004 the Chief
Executive of the Department of Corrections entereml anbew five-year contract with Chubb
New Zealand Limited for the provision of escort and aowm custodial services in the
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Northland and Auckland regions from 1 July 2004. Escort androoun custodial duties in
other parts of the country are shared between offafefsee Department of Corrections and by
members of the New Zealand Police.

Monitoring of Prisoner Escort and Courtroom Custodial Services Contract

222. Under section 172 of the Corrections Act the Chietéixee must appoint as many
security monitors as are required in respect of a p&atisecurity contractor. The Department of
Corrections employs a full-time security monitor wh@esponsible to the chief executive for
the continuous assessment and review of Chubb New delallaited’s compliance with the
obligations of the contract. The security monitor clsed&ily returns furnished by the security
contractor, and talks to stakeholders who have danyaod with the security contractor, such as
prison staff and the Police. The security monitor repardnthly to the chief executive about the
security contractor’'s compliance with the terms @ifitisontract, the provisions of the
Corrections Act, any Regulations made under the Actaay instructions given by the chief
executive. The security monitor may, at any time, magemenendations to the chief executive
on any matters relating to the security contract.

Ombudsman’s Report into Prisoner Transport

223. On 12 June 2007, the Office of the Ombudsmen presentpdratcethe House of
Representatives (attached as Annex O) following an imgaggin of the Department of
Corrections in relation to the Transport of Prisendihe Office of the Ombudsmen initiated the
investigation on its own motion following the death of E&frold remand prisoner Liam Ashley
on 25 August 2006. Liam Ashley died as a result of injuriesswesl while being transported in
a van with other prisoners. A 25-year-old prisoner widssasquently convicted of the murder of
Liam Ashley and sentenced to life imprisonment, withi@imum non-parole period of 18 years.

224. Although the death of Liam Ashley prompted the investigathe Ombudsmen were
already aware of complaints by prisoners in resplxar transport relating to excess
temperature in prisoner transport vehicles, lack of adegestéreaks, and other forms of
discomfort that were said to be unreasonable in theegbof lengthy journeys. The
investigation was directed at general transport conditiand matters of broad and systemic
impact affecting the day to day movements of prisonepy of the Ombudsmen’s report is
annexed to this report.

225. The Ombudsmen found that it is undesirable for therieeat to treat young prisoners as
adults from the age of 18 years, whereas the Poliaettrem as adults from the age of 17 years.
They recommended that the Department pursue consultatiinge Police (and any other
appropriate agencies) with a view to making consisteragleeat which the Department and
Police treat young prisoners as adult prisoners.

226. The Ombudsmen considered the lack of a specific datyunf custodial staff to note
statements by judges and lawyers at court relating taskestatus of prisoners unsatisfactory.
They recommended that the Department require its countonstodial staff to record these risk
statements where relevant to transport or other custiska, and to liaise with escort staff who
should seek additional transport instructions as ap@tepri
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227. The Ombudsmen noted that the optimum design of esHmt prisoner transport is not a
straightforward matter and that no single form of vehisllikely to be cost effective for all
prisoners, for all journeys, at all times. They rectended that the Department fully review
prisoner transport needs, and re-design its fleet o€le=hin order that suitable vehicles may be
available in the future to meet the problems identified.

228. The report reinforced work already underway by the iD@pat to improve prisoner
transportation. A project team has been establishegamine all prisoner transportation
procedures and work is being carried out on various relapettiss Steps have already been
taken to ensure prisoners are appropriately separated acctodige as well as separating those
prisoners potentially at risk from others during trans@®@egulation 179 of the Corrections
Regulations 2005 requires that all prisoners under the ag& ofcluding those not yet

convicted must, where practicable, be kept apart from pmsavigo are 18 years or older when
outside prison. Additionally, the Minister of Correctodirected the Chief Executive of the
Department of Corrections to ensure that, as from 28 ARNGS, no prisoner aged 17 years or
under would be transported in the same vehicle comparamsarisoners aged 18 years or older.

229. The Department is now working to explore the useastwestraints so that prisoners are
physically unable to harm themselves or others during traagjpor. The use of waist restraints
may have been an effective means of reducing the risiato Ashley.

230. The Department has addressed, or will address, athneendations made in the
Ombudsmen’s report and is considering further actions thatexessary in light of the
Ombudsmen’s recommendations. Other action taken sincelda@se of the report includes:

» Discontinuing the use of unsuitable rear compartmerttansport vehicles

» Taking steps to ensure that prisoners have sufficiergrwiating journeys. The
Department is in the process of implementing natistaaldards for the supply of food
and water

» Giving prisoners the opportunity to leave vehicles for fi@sland movement at
intervals of not longer than 3 hours, other than ireptonal circumstances

Mixing Juveniles and Adults Deprived of their Liberty

231. New Zealand maintains a reservation to Article tbefCovenant regarding the mixing of
accused juveniles and adults. New Zealand reservegtitenat to apply this Article where the
shortage of suitable facilities makes the mixing of nikes and adults unavoidable, and when
the interests of other juveniles in an establishmeqtire the removal of a particular juvenile
offender or where mixing is considered to be of bemefihe persons concerned. New Zealand
maintains a similar reservation to Article 37(c) af thtNCROC, which provides that “every
child deprived of liberty be separated from adults unleisscitnsidered to be in the child’s best
interest not to do so”.

232. In November 2001, the New Zealand Government agreedricige” to the withdrawal
of the reservation to Article 37(c) of UNCROC. Agreemneas subject to the completion of
specialist youth units within prisons. This condition haw largely been met in respect of male
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prisoners with the building of specialist youth unit$oatr prison sites. The low number of
female prisoners under the age of 18 years makes a femalefgcility unviable; however,
females under the age of 18 are separated from femaléd&gad over unless it is in their best
interests that they be mixed with older prisoners.divi\fealand is able to withdraw the
reservation to Article 37(c) of UNCROC, there shoula de no impediment to withdrawal of
its reservation to Article 10 of the Covenant.

233. Following the death of Liam Ashley, agencies have actedsure that existing statutory
regulations and practice governing the age-mixing of under 18ey@sin transit to and from
detention facilities, and age-mixing in police custodycampliant with UNCROC and the
Covenant. The Minister of Corrections issued a diveah August 2006 stating that, without
exception, there will be no age-mixing in transit. Tiisans that the Department of Corrections’
practice is compliant with Article 37(c) of UNCROC andh Article 10(2)(b) of the Covenant.

A review of the Corrections Regulations 2005 is curraemtigerway and it is expected that the
Regulations will be brought into line with the Ministéddrective upon completion of the
review.

Contracting out of Prison Service

234. The Committee commented on the contracting outsdpservices in its concluding
comments on the fourth periodic report. At the time, kdased Central Remand Prison (ACRP)
was the first and only privately-run prison in New ZedlaFor a period of five years
commencing on 13 July 2000, the prison was managed by Austra@srrectional
Management Pty Limited (which later became GEO GrouprAlistPty Limited), under a
contract entered into pursuant to section 4A of the Rastfutions Act 1954. The performance
of the contracted company was in line with contrapeesations. The company provided the
Department with monthly and quarterly reports outlininggrenfince against set criteria
including those for incidents, complaints, searchesjgdisary proceedings, drug testing, and
programme delivery.

235. The Corrections Act prohibited contracting out prisonagament, and no extensions to
existing contracts were permitted. The management offAB&S successfully transferred back
to the Public Prisons Service on 13 July 2005, with miningbgtion to prisons and prison
routine. Escorting prisoners outside of prisons continuég targely contracted out to a private
company.

Article 12
Visa Requirements for Returning Residents and Some Crens

236. Inits concluding comments on New Zealand’s fourtiogerreport, the Committee
expressed concern about the requirement in the Immigratgofor permanent residents to have
Returning Resident’s Visas (RRVSs) and that, in son®igistances, citizens require visas to
enter New Zealand. For citizens, this will only be ¢thee where a New Zealand citizen has dual
citizenship and chooses to travel here on another gosipissport. While the Immigration Act
protects the rights of New Zealand citizens to be in Mewaland at any time, immigration
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officials at the border will need proof of New Zealaitizenship, and this proof takes the form
of a New Zealand passport or New Zealand emergenayl tlacument. Citizens therefore
require a valid New Zealand travel document or, failireg,th visa, to enter New Zealand.

237. The new Immigration Bill introduced in August 2007 proposeating Permanent
Resident and Resident status. This new legislation pespgbat Permanent Residents will no
longer have to obtain RRVs. Their right to return to N@aland will be automatic once
Permanent Resident status is gained. Those with Residé¢ns will have conditions that they
have to meet before obtaining Permanent Resident sRausission to travel to New Zealand
on multiple journeys will be allowed for the periodtbéir Residence visa. In addition, under the
Immigration Bill, New Zealand citizens travelling to N&galand on foreign passports will not
require a visa to enter the country. Provision is madeh&se people to obtain endorsements in
their foreign passport which will indicate that theg &lew Zealand citizens, in order to

facilitate their entry into New Zealand.

Passports Amendment Act 2005

238. The Passports Amendment Act 2005 introduced new provisi@mable the Minister of
Internal Affairs to cancel and refuse to issue New Zehteavel documents (passports,
certificates of identity, emergency travel documents r@fugee travel documents) on grounds of
national security. The purpose of these provisions is wepte person, who the Minister
believes on reasonable grounds to be a danger to thetgediNew Zealand, travelling on a

New Zealand passport to commit a terrorist or simitér Bhe provisions were implemented
following resolution 1373 of the UN Security Council thajuieed States to prevent the
movement of terrorists by having controls on the issusawel documents.

239. The provisions contain a number of procedural safeguaetisuoe that an individual's
rights are impaired as little as possible. For exanpédecline period is restricted to twelve
months, and the person denied the travel document mayl dppdéinister’'s decision to the
High Court. The 12-month decline period may only be renewedtéidigh Court, and the Court
must be satisfied that the grounds for refusal to issu&akel document still apply. There is
also provision for the issue of a journey-specific emacgeéravel document to enable a

New Zealand citizen to come or return to New Zealardraumstances where he or she has
been refused a passport or had a passport cancelledwngmf national security.

240. The Passports Amendment Act also makes provisiandourt, when sentencing a person
for a terrorism-related offence, to make an order forbidthegssue of a passport to that person
for a specified period not exceeding fifteen years.

Article 13

241. New Zealand is party to the 1951 UN Convention relapinge Status of Refugees and
its 1967 Protocol and is therefore obligated not to expedtarn (“refouler”) a person with a
well-founded fear of persecution by reason of his or&ee, religion, nationality, membership
of a particular social group, or political opinion.

242. The Immigration Act provides a statutory basis fowMealand’s refugee status
determination system. Refugee status claims are assessdiy by refugee status officers of
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Immigration New Zealand. Those claimants declined refstgges by Immigration

New Zealand may appeal to the independent Refugee Statuss\pp#daority. Also, the
Refugee Convention is incorporated as a schedule to theytation Act. The non-refoulement
obligation of the Convention relating to the Status efugees is also incorporated in the Act
and applies to both recognised refugees and refugee statnantki

243. The New Zealand Government has conducted a fundananéat of the Immigration
Act, with a Bill introduced in August 2007. As well as mainiiag non-refoulement obligations
and the Refugee Convention, there is a proposal to iopArticles 6 and 7 of the Covenant
into New Zealand’s immigration legislation. In addlitj it is proposed that Article 6 and 7
claims for protection be considered alongside refugeesstédims at first instance and on
appeal.

244. A new Immigration and Protection Tribunal will beaédished consisting of the current
Refugee Status Appeals Authority, Removal Review Authdrgsidence Review Board and
Deportation Review Tribunal. The individuals sittingdew Zealand’s immigration tribunals
are experts in immigration and refugee law, providing addustdependent avenue of redress
that helps avoid extensive litigation and judicial revi&tveamlining these into one body will
maximise fairness in the immigration system, enstfeetéve decision-making, and create a
more efficient, understandable and accessible appeadsrsyst

Removing the immigration risk offshore

245. Advance Passenger Processing (APP) is a check madén®s. The validity of a
passenger’s passport and visa information is checked adatasheld in Department of Labour
immigration systems at check-in. This effectively moiew Zealand’s border offshore. The
advance passenger information that it provides also enatgest ataff to profile passenger
details and to assist in identifying those passengers alyqnesent risk before the flight arrives
in New Zealand.

246. The screening process consists of two stages:

(a) Electronic Screening at check-ifhis step involves an interactive check via an
electronic system. Each passenger’s data is capturediemnpassport and matched against
information held in the APP system. Within approximathhge seconds, the airline will receive
back a message to either “board” or “do not board” eactepgsr;

(b) Electronic Profiling based on passenger informatiBefore an aircraft lands in
New Zealand, an Immigration Officer “profiles” the paxsgers on board via separate tools
within the APP system. This allows the Immigrationv&#r to indicate to Customs the persons
it specifically wants to talk to on arrival.

247. APP went live in July 2003. Since the passage of thaegiration Amendment Act 2004,
screening passengers through APP has been mandatoryafiolireds flying to New Zealand.
In 2005/06, 680 people were prevented from boarding flights toZ2éaland.
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248. The Regional Movement Alert System (RMAS) is pAAPP and allows participating
countries to detect the use of invalid travel documeAR has been in place since

April 2006. Over 100 lost, stolen or otherwise invalid NewlZee passports have been detected
while being used to enter the United States or Australia.

249. If any person about whom an airline receives a “dbo@atd” message expresses an
intention to seek asylum in New Zealand, staff have beened to direct that person to the
nearest UN High Commissioner for Refugees represeatatthat country. However, this has
not happened since APP was initiated in 2003. Once an asyéker sgrives in New Zealand,
our obligations under the Refugee Convention, Covenant aed ioternational conventions
mean that their claim for protection will be procesasger New Zealand’s international
obligations and the relevant domestic legislation.

Detention of Ahmed Zaoui
Arrival and Refugee Status Claim

250. Ahmed Zaoui, an Algerian national, arrived in New @eélon 4 December 2002. On
arrival he sought refugee status at Auckland Internatiompb/&. He was detained on arrival
because of security concerns held about him followitgrwews by Customs and Immigration.
Police and the Security Intelligence Service then inteiiehim. On 30 January 2003 his
refugee application was declined by an officer of thaufed¢ Status Branch, Department of
Labour. He appealed that decision to the Refugee Status Aphghbrity (RSAA).

Security Risk Certificate

251. On 20 March 2003 the Director of Security issued a secishtgertificate in respect of
Mr. Zaoui under Part 4A of the Immigration Act 1987, and mledithat certificate to the
Minister of Immigration. The certificate was basegart on classified security information and
certified that Mr. Zaoui was a threat to national sigu€Classified security information is
information which for security reasons cannot be retb&s¢he public or the person concerned.
Part 4A recognises that there may be cases wherefieldsscurity information is relevant to
immigration matters. The Minister can choose whetiheely on the security risk certificate.

252. On 24 March 2003 the Immigration Minister made a prelimidacision to rely on the
certificate. As a consequence, Mr. Zaoui was detainddrupart 4A in a prison. On

27 March 2003 Mr. Zaoui exercised his right to apply to tispector-General of Intelligence
and Security for a review of the issue of the certiicadhe Inspector-General is an independent
person of high judicial standing (a retired High Court Jusde)se responsibilities include
oversight of intelligence and security. The Inspecten&al’s review was deferred until

Mr. Zaour's appeal about his refugee status had been decidbd BSAA.

Refugee Status Appeals Authority Decision

253. On 1 August 2003 the RSAA found that Mr. Zaoui had a waltded fear of being
persecuted if returned to Algeria and was a refugee withimdaning of the UN Convention
Relating to the Status of Refugees. The RSAA processiislgrseparate from the security risk
certificate process. Indeed, the fact that a persgraiged refugee status does not automatically
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allow a person to remain in New Zealand. Further, iohieg its decision, the RSAA did not
have and was not able to consider the classified infom#tat underlies the security risk
certificate.

Conduct of Inspector-General’'s Review

254. On 6 October 2003, after consultation with Mr. Zacaid the Crown’s lawyers, the
Inspector-General issued a decision setting out howtéedead to conduct his review. Mr. Zaoui
challenged a number of aspects of that decision ikligje Court. The High Court found largely
in Mr. Zaoui's favour and, in particular, held that Maoui was entitled to receive a “summary
of the allegations” lying behind the security risk certifecal he Director of Security provided
the summary on 27 January 2004. That summary was madabdead the New Zealand Herald
newspaper and has since been published. The Crown appealeghit@odrt’s decision,
although not the part relating to the summary. Mr. Zaiso appealed aspects of the

High Court’s decision.

255. The Court of Appeal found that the Inspector-General dacsde whether there are
reasonable grounds for regarding Mr. Zaoui as a dangee &etlurity of New Zealand in terms
of Article 33.2 of the Refugee Convention in consideringtivethe security risk certificate
should be confirmed. The Court of Appeal held that Art83e? imposed a proportionality
standard under which the level of danger posed by Mr. Zaaosti Ipeusufficiently serious as to
justify the severity of persecution that he was likelyace. The Court of Appeal said that
guestions relating to deportation (and therefore otheahuights considerations that may arise
in respect of any deportation) are for the Ministemarigration to consider.

256. The Crown appealed the Court of Appeal’s decision regpatlde approach to article 33.2
of the Refugee Convention. That appeal was heard by therSei@eurt and the decision was
delivered on 21 June 2005 (attached as AnnéX e Court declared that Article 33.2, while
imposing a high standard for refoulement of personskiofipersecution, did not impose a
proportionality standard. Accordingly, in carrying oueaiew the Inspector-General is
concerned only to determine whether the relevant sgautiieria are satisfied. The
Inspector-General does not determine whether a persohjecsto a threat which would or
might prevent that person being removed from New ZealBimaise are matters to be considered
by the Minister of Immigration in determining whether or tmotleport the person. The Court
also held, consistent with Crown submissions, thatkrB8 of the Convention Against Torture
did not provide any exception for refoulement of persanssk of torture.

Mr. Zaoui's Detention

257. On 7 May 2004, Mr. Zaoui issued further proceedings chatigtgs continuing detention
while the Inspector-General carried out the review. Higdh Court held that Mr. Zaoui's
detention was lawful. That decision was appealed by slouZto the Court of Appeal and then
to the Supreme Court. The appeal was heard by the Supremea@atine decision was
delivered on 25 November 2004. The Court held that under Pat th& Immigration Act,

12 Zaoui v. Attorney-General (No £2006] 1 NZLR 289.
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Mr. Zaoui could be transferred to alternative premisesihy ongoing detention. Alternatively,
the Court had jurisdiction to release him on bail. Ore@dnber 2004 the Supreme Court
released Mr. Zaoui on bail with conditions to the Dmioan Friars in Auckland.

Withdrawal of Security Risk Certificate

258. On 14 September 2007, the Director of Security withdrewetberity risk certificate in
respect of Mr. Zaoui. The Director made a public statgéregplaining that decision, in which he
noted that he was, under statute, obliged to keep thaaadifinder review. The Director
explained further that the risk in respect of Mr. Zaoul heen mitigated by further information
that he had provided in the hearing process, other additidoemation and the passage of time.
The refugee status granted to Mr. Zaoui in August 2003 isftrerno longer under review and,
moreover, his family has now joined him in New Zealand.

Article 14

259. The New Zealand Defence Force has conducted a compirgheeview of the military
justice system to ensure that it complies with Agtith. This review has included substantial
consultation with the Ministry of Justice, the Crolaw Office and legal and military experts
both in New Zealand and overseas. The result is fewrActs touching on the military justice
system, which were recently passed by Parliament. TAcsemake substantial reforms to the
existing system to improve its compliance with the 8flRights Act and therefore the
Covenant.

Reservation to Article 14

260. New Zealand has a system of ex gratia payments fogfulaconviction and

imprisonment which are made at the discretion of tlew@rand not pursuant to any legal
obligation. Since 1997, guidelines have been in place to deteefitality for, and quantum

of, ex gratia payments. The current guidelines are detasgedmandatory language and instruct
the Minister of Justice (or the Minister of Defenceases involving conviction by court
martial) to refer eligible cases to a Queen’s Coummsdlfther assessment. The guidelines thus
bring more certainty and transparency to the processNéheZealand Government does not
intend to take further action on this reservation atntftoment.

Article 15
Preventive Detention

261. In considering New Zealand’'s Fourth Report, the HumgintR Committee expressed
concern regarding Section 34 of the Criminal Justice Mdmeent Act 1993, which provides for a
sentence of indeterminate detention for offenders cat/ieven once of a serious crime who are
likely to re-offend in a similar manner. The Committeas concerned that preventive detention
raised issues under article 15 of the Covenant and inviadZ¢aland to comment on its
concern that preventive detention was a type of doubkeseing, in breach of article 15.

262. Article 15 has counterparts in New Zealand domesticitaparticular, section 25(g) of
the Bill of Rights Act and section 6 of the Sentegchtt 2002. These provisions are not
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identical in phrasing to the Covenant, but provide thaifeender has the right, if convicted of
an offence in respect of which the penalty has beead/detween the commission of the
offence and sentencing, to the benefit of the lesseltpena

263. A sentence of preventive detention cannot be imposedpectively. The Sentencing Act
provides that an offender is liable to preventive deterftioan offence committed before the
Act came into force only if the offending qualified foepentive detention in terms of

section 75(4) of the Criminal Justice Act 1985, and if tber€would have imposed such a
sentence under that Act.

264. These provisions were considered by the Supreme Céuxt.iMist[2005] NZSC 77.

Mr. Mist was 21 years old at the time of sentence)dast than 21 years when he committed the
crimes that made him eligible for preventive detentiime Criminal Justice Act 1985 did not
state whether the lower age limit of 21 should be tatehe commission of the offence, the date
of conviction, or the date of sentencing. The Supreme Qoted that ratification of the
Covenant was integral to a 1980 amendment to the Cridurséice Act 1954 which placed a
broad prohibition on retrospectivity into the statute bddie essence of that provision is now
contained in the Crimes Act 1961 and the Sentencing Aet.Slupreme Court found that,
despite more restrictive wording in later statutes,ifoad prohibition on retrospectivity was not
changed and that the prohibition meant that Mr. Mist measeligible for preventive detention.

Article 17
Developments in regard to the Privacy Act 1993

265. As noted in the previous periodic report, the Privactyl®93 protects personal
information. It does this by providing a legislative famork for balancing society’s interests in
the free flow of information with individuals’ interesin having some control over the
collection, use, storage, and disclosure of persorainEtion about them.

266. The work of the Privacy Commissioner under thealeyi Act is described in Annual
Reports to Parliament (copies on www.privacy.org.nziné&developments are noted below.

Privacy Commissioner 1998 Review

267. The 1998 review of the Privacy Act by the Privacy Comsioner, entitledNecessary and
Desirable contained a number of recommendations to improve feetekeness and efficiency
of the Privacy Act. The Prime Minister announced ineJR@07 that a Privacy Amendment Bill
is being drafted. The amendments in this Privacy Amentd i will address many of the
technical and operational shortcomings identified in tieaBy Commissioner’s review.

APEC Privacy Framework 2005

268. Asia Pacific Economic Co -operation (APEC) Ministadopted the APEC Privacy
framework in 2005. New Zealand had supported the adoptiore éfrdmework, to work
towards the better protection of New Zealanders’ palsgaformation across the region. Work
continues on international implementation in crosedbr enforcement and information sharing,
and the development of cross border privacy rules (Bathfinder” project).
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Privacy Codes of Practice

269. One of the functions of the Privacy Commissiosi¢he issuing of codes of practice. A
code of practice may modify the application of onenore of the information privacy principles
or prescribe how to apply or comply with the informatmrivacy principles.

270. At the time of this report, six Codes of Practi@aunrently in force:
» Health Information Privacy Code 1994
» Superannuation Schemes Unique Identifier Code 1995
» Justice Sector Unique Identifier Code 1998
» Post-Compulsory Education Unique ldentifier Code 2001
» Telecommunications Information Privacy Code 2003 and
» Credit Reporting Privacy Code 2004

271. The Telecommunications Information Privacy Code 2008ipeahy covers the
telecommunications industry in its dealings with the peakmrformation of customers and users
of telecommunications services.

272. The Credit Reporting Privacy Code 2004 applies specifis tolleredit reporters, to better
ensure the protection of individual privacy. The Code addrélssesedit information collected,
held, used, and disclosed by credit reporters. For cegubirters the Code takes the place of the
Information Privacy Principles in the Privacy Act.eT@ode is scheduled to be reviewed

in 2008.

273. The Health Information Privacy Code was reviewed andiegda2007. The substantive
amendment to the Code was an extension to the heatibr @gencies who can assign a unique
identifier (the National Health Index number).

Judicial Decisions relating to Privacy
The Privacy Act 1993
Harder v. Proceedings Commissioner [2000] 3 NZLR 80

274. This decision of the Court of Appeal concerns theregading of two telephone
conversations by one party without the knowledge of thergtarty. The issue was whether this
constituted collecting information and whether this walsreach of the Privacy Act. It was held
unanimously that:

(@) The unsolicited information (provided by the complainatie first telephone
conversation) was outside the scope of the Privacy Act;
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(b) The solicited information (provided by the complainarthe second telephone
conversation which occurred at the request of the respbadd was in response to the
respondent’s questions) was collected in terms of thadriAct;

(c) It was neither unlawful nor necessarily unfair@cord a conversation without the
knowledge of the other party - in the circumstancesaoireversation between a legal
practitioner and a witness for the prosecution ofentwho was also the opposing party in civil
proceedings, it was not unfair for the practitioner t&ena complete and fully accurate record of
what passed between them; and

(d) The purpose of the provision that information shooldbe collected by unfair
means was to prevent people from being induced by unfairsmetnsupplying personal
information which they would not otherwise have supplied.

A Tort in Privacy
Hosking v. Runting [2005] 1 NZLR 1

275. This was a case in which a celebrity couple broughttmon for a tort of invasion of
privacy against a news media company for taking photdseaftivin children without
permission. The majority of the Court of Appeal affidbe existence of a tort of interference
with (or invasion of) privacy in New Zealand.

Rogers v. Television New Zealand [2007] 1 NZSC 91

276. By way of background, the appellant, Mr. Rogers, wag by a jury in 2005 for the
murder of a woman in 1994. Another man had previously besngett with the murder and was
convicted of manslaughter in 1995. His conviction was séé as 2004. Following further
inquiries, Mr. Rogers was interviewed at the scene bpaotiee and charged with the murder.
Prior to the trial, the Court of Appeal decided that ihtisrview had taken place in breach of

Mr. Rogers’ rights under the Bill of Rights Act and tkia¢ police videotape of the interview was
not to be shown to the jury at his trial. The trisdggeded and Mr. Rogers was found not guilty.

277. Inthis case, Mr. Rogers sought to prevent TelevisionXland (TVNZ) broadcasting a
copy of the police videotape of the interview. In the Songr€ourt a majority of three Judges
(Blanchard, Tipping and McGrath JJ), in separate judgmdatsded that in the particular
circumstances Mr. Rogers’ privacy interests were oigivegl by the interests of open justice.
Those interests favoured permitting the broadcast ofitemtape.

278. The tort of invasion of privacy was discussed ircthegse of the judgments in this case.
McGrath J considered the decisiorHasking v. Runtingnd stated the following requirements
to achieve a successful claim in the tort of privacy:

(@) There must be facts in existence in respect ofhwthiere is a reasonable expectation
of privacy (“private facts”);

(b) The publicity given to those private facts must be kind that an objective
reasonable person would consider highly offensive.
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279. McGrath J noted that even where these elementstablished, if the information in
guestion is a matter of legitimate public concern thstifjes its publication, this will provide a
defence to any claim.

280. Elias CJ, in a minority judgment, expressed condawatdhe discussion of the tort of
invasion of privacy in this case, and observed that thet@d Appeal inHosking v. Runting

said that consideration of this tort is on a case bg @ad fact-specific basis, and that the Court
of Appeal did not purport to establish the limits of the in all circumstances. The Chief Justice
also noted that in light of developments in other glicBons since the decision in

Hosking v. Runting is necessary to be cautious.

Law Commission Review of Privacy

281. The Law Commission is conducting a review of privadyes changes in technology,
international trends, and their implications for N8éealand civil, criminal and statute law, with
reports at each stage of the project. In short, the Gssion’s work will proceed in four stages:

* A high-level policy overview to assess privacy valuesngba in technology,
international trends, and their implications for N2galand civil, criminal and statute
law

» Consideration of whether the law relating to public regstequires systematic
alteration as a result of privacy considerations andgngtechnology

» Consider the adequacy of New Zealand'’s civil law remefdiesvasions of privacy,
including tortuous and equitable remedies; and the adequaawo¥Baland’s criminal
law to deal with invasions of privacy and

» Areview of the Privacy Act 1993 with a view to updatingaking into account any
changes in the legislation that have been madetbatstage of the overall review of
the law relating to privacy has been reached

Section 21 of the New Zealand Bill of Rights Act 1990

282. As noted in the Third Periodic Report (at paragrapha8pugh the Bill of Rights Act
provides no direct reflection of Article 17, section 21ref Bill of Rights Act accords a right to
be secure against “unreasonable search or seizure, whéthe person, property, or
correspondence or otherwise”.

283. Section 21 of the Bill of Rights Act has been thgect of some judicial scrutiny
since 1990. In an early leading case on section 21, theZdaland Court of Appeal held that
the intention of section 21 is:

... to ensure that governmental power is not exerciseghsonably ... The guarantee under
section 21 to be free from unreasonable search angtseeflects an amalgam of values.
A search of premises is an invasion of property rightsam intrusion on privacy. It may
also involve a restraint on individual liberty and amatft to dignity. R v. Grayson and
Taylor[1997] 1 NZLR 399, 406]
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284. Other judicial decisions have helped clarify the anfliheright in the New Zealand
context, and the following are the main highlights:

» Consideration of section 21 involves an assessmengaétsonableness of the powers
of the state to intrude into the lives of its citizessieh an assessment requires a
consideration as to whether:

— The power authorising the exercise of the search amdrsds unreasonable or
— The search or seizure is carried out in an unreasonaviaan

» Section 21 is commonly associated with law enforcembath in terms of
investigating offences and carrying out powers of inspacti

» Section 21 does not of itself guarantee property riglght&ito own, use or enjoy
property) and

» The privacy values underlying the section 21 guarantedase held by the
community at large - They are not merely the subjeatixpectations of privacy a
particular owner or occupier may have and may demoadtsasigns or barricades
(R v. Grayson and Taylgi997] 1 NZLR 399, 406)

* Reasonable expectations of privacy are lower in publwegléghan on private property.
The expectation of privacy is greatest in relatioa fgerson’s body

» The nature of the activities carried on, particularipvolving public wellbeing or
governmental control, may affect reasonable expecttbprivacy

285. Many activities and industries are subject to a high defregulatory control and
oversight by government agencies. Because there is@em of consent involved in such
activities, persons participating in them have a lesgpectation of privacy than they might
expect if they are in a private dwelling.

286. Although the Bill of Rights Act has no specific reip@rovisions, the courts have
developed various remedies for infringement of the siginid freedoms identified in the Act. In
the context of claims under section 21 of the BilRidhts Act, remedies that have been
considered or awarded include:

» Excluding “tainted” evidence from a proceeding
* Reducing the sentence of an offender and
* Monetary compensation

Law Commission Review of Search and Seizure Powers

287. The Law Commission rep@earch and Surveillance Poweras tabled in Parliament
on 7 August 2007 (a copy of the report is available at wwwedan.govt.nz). This report makes
300 recommendations for clarifying, rationalising and codgythe present law relating to the
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search and surveillance powers of law enforcement agefidie recommendations include a
number of proposals for modification or additions tophesent law. The Commission is
working with key government agencies to prepare a suitepgfrpdor consideration by the
Government covering the Commission’s recommendations.

Article 18

288. InPolice v. Razamjgdvioore DCJ noted that “the rights of thought, consose religious
and other belief affirmed by section 13 of the New Z&hRill of Rights Act can be regarded as
absolute rights™® However, the Judge also noted that rights of manifestatust necessarily be
subject to constraints. The Court decided that whilst giwidpace, women were not permitted
to wear their burgas in the interests of a fair thadwever, the Judge acknowledged that due to
their faith and beliefs, requiring them to remove theirgas in public would be unduly harsh.
Accordingly, to ensure a fair trial, the Judge ruled thatwomen were allowed to give evidence
from behind a screen to ensure that only the Judge, counastdraale court staff were able to
observe their faces.

289. There have been other significant developmentssiatea during the reporting period,
such as the statement on religious diversity. Therstteon religious diversity is discussed in
detail under article 20.

Article 19

290. The case dfloonenas discussed in the fourth periodic report remains anlgadse in
New Zealand on the right to freedom of expression.

291. An important development in the case law during thertiag period was the case of
Hopkinson v. Policg2004] 3 NZLR 704. Mr. Hopkinson had been convicted in théridis

Court of destroying the New Zealand flag with the inteamof dishonouring it under the Flags,
Emblems, and Names Protections Act 1981. The charge falavpeotest in Parliament grounds
that coincided with the Australian Prime Minister’sivio Parliament. As part of the protest

Mr. Hopkinson put a New Zealand flag upside down on a pole, dausekerosene and set fire
to it. The High Court found that “There cannot be any dthédt prohibition of the appellant’s
conduct is prima facie a breach of his right to freeddmxpression. The scope of the right is
broad and it is well established that it includes non-vertiadluct such as flag-burning®.

292. France J found that the prohibition of this conduct areduwnta prima facie breach of the
right to freedom of expression. France J consideredhbatbjectives of the prohibition were
legitimate and important. However, she concluded tleaptbhibition of Mr. Hopkinson’s
conduct was not a justified limit on the right to freedohexpression, and therefore quashed the
conviction. Justice France found that the offence piavisould be read consistently with the

Bill of Rights Act by adopting a narrow interpretatiofitf‘dishonouring”.

13 police v. Razamjof2005] DCR 408, para 97 (DC).

4 Hopkinson v. Polic§2004] 3 NZLR 704, 711.
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293. In 2007, the Supreme Court considered the right to freetiexpi@ssion in

Brooker v. Policd2007] NZSC 30, a case concerning the meaning of “disordelnigvozur”.

The Supreme Court noted that section 14 of the Bill ghii Act is enacted to affirm

New Zealand’s commitment to the Covenant, noting krtl® of the Covenant. Mr. Brooker
was convicted of disorderly behaviour for protesting instineet outside the home of a police
constable. The Court held that the protest constituteceespe behaviour that is protected by
section 14 of the Bill of Rights Act. The majoritythie Court held that, taking into account

Mr. Brooker's right to freedom of expression, as aféthby section 14 of the Bill of Rights Act,
his behaviour did not constitute disorderly behaviour foptlmpose of the Summary Offences
Act in this instance.

Publication of cartoons of the Prophet Mohammed

294. Cartoons published in a Danish newspaper depicting thee®idphammed led to global
protests by Muslims. In February 2006, a number of New HAdatzedia reproduced the
cartoons to illustrate the international news storysTdd to peaceful local protests as well as
threats of international sanctions.

295. Following the controversy, the Race Relations Casionier convened a meeting of the
media and religious leaders to discuss the issue. Tlwsditthe newspapers concerned
apologised for the offence caused and undertook not tefystiblish the cartoons, and this was
accepted by the Federation of Islamic Associations.HRC was asked by the meeting to
facilitate further discussion, in consultation witle media, faith communities and educators, and
the NZ Journalists Training Organisation was asked to agltharing issues arising from the
controversy.

Seditious offences

296. In October 2007, the Crimes (Repeal of Seditious GigrnEmendment Act was passed.
This Act repeals the sedition offences contained inaecB81l to 85 of the Crimes Act 1961. The
amendments come into force on 1 January 2008.

297. The Act implements the recommendations of the Lamr@ission in its report of

March 2007 Reforming the Law of Seditiofihe Law Commission concluded that the sedition
offences are overly broad and uncertain, the offemdfaage on the principle of freedom of
expression, and have the potential to stifle or punishigadlépeech. The Law Commission said
that “as long as the New Zealand sedition offencemire on the statute book there is potential
for their misuse against people who criticise the Gawent publicly, especially at times of civil
unrest and of perceived concern for national security.”

298. Sedition has been used to prosecute and punish speeachyHae inflammatory,

vehement and unreasonable. The Government considetbdlttate should only be entitled to
punish such statements advocating imminent violence agheState, the community, or
individuals, when a criminal offence is the likely out@rand there is proof of intention to
advocate it. Abolishing the sedition offences will bepiatect the values of democracy and free
speech.
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Article 20
Interfaith and Inter-Cultural Dialogue

299. New Zealand is a strong supporter of regional and atel initiatives, such as the
Asia-Pacific Regional Interfaith Dialogue, and the Ejpdnsored Alliance of Civilisations,
which aim to encourage inter-religious and inter-culturaerstanding and cooperation. Such
dialogue can help to promote good relations amongst difféaih communities and cultures
and build understanding, tolerance and respect for eaehibeliefs. New Zealand sees these
initiatives as having real potential to counter religicagicalisation and promote peace and
non-violence, thereby contributing to our wider regicanad international security objectives.

The Asia-Pacific Regional Interfaith Dialogue

300. New Zealand is one of four co-sponsors of the Rai@fic Regional Interfaith Dialogue,
along with Australia, Indonesia and the Philippines. Neal&nd hosted the third meeting in the
regional Dialogue process at Waitangi in May 2007, walhg on from the two previous
meetings: in Yogyakarta, Indonesia (December 2004) andhn,@ee Philippines

(March 2006).

301. The Asia-Pacific Regional Interfaith Dialogue bariogether representatives of the major
faith and community groups of 15 countries from South Baist and the adjacent South Pacific
to explore how we might better cooperate and communieittteeach other in order to build real
understanding and mutual respect amongst the adherentsrefaun’s different religious

faiths. The Regional Interfaith Dialogue focuses tlor@s attention on the need for inclusion
and respect for each other within our own diverse contiesnso that no faith community feels
marginalised or excluded.

302. The Action Plan from the Waitangi meeting sets aange of proposals for practical
action, including recommendations for improving the nekmgrand connections between and
within faith communities; recommendations aimed atefaisg tolerance and understanding of
other religions in both the public and religious educasigstems, and recommendations aimed
at improving the quality, coverage, and critical consumpaioneligious issues reported in the
media.

303. The fourth meeting of the Regional Interfaith Dgaie will be in Cambodia in early 2008.
Australia will co-host the meeting with Cambodia.

304. The Regional Interfaith Dialogue is gaining momenturd,is already producing some
very real outcomes in terms of improved security inregron. It complements other efforts at
the national and multi-lateral level to build cohesiathin and amongst societies.

The Alliance of Civilisations

305. New Zealand is a strong supporter of the Alliance ofi€ations (AOC) initiative
launched by the UN Secretary-General in 2005. The AOCtinéi#s increasingly recognised as
the focal point of multilateral efforts to build brielg between cultures and societies and to
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strengthen the avenues for trust and cooperation. The t(Réfbe Alliance’s High-Level Group
was a major step forward in identifying practical actitates can take to bridge divide and
improve relations between faiths, societies and cudtyrarticularly between Islam and the
West.

306. The New Zealand Prime Minister considered it impoftarthe Asia-Pacific region to
have an opportunity to assess how it could best respohd teport of the AOC’s High-Level
Group. She convened a Symposium in Auckland on 23-24 May 200 inga broad
cross-section of prominent leaders, thinkers, academétexerts from our region and beyond,
including three members of the High-Level Group itself. Sgeposium focused regional
attention on the Report’s recommendations, particularlige four priority “fields of action”
(education, youth, media and migration) and identified pdgis for practical follow-up action
in the domestic, regional (Asia/Pacific) and intelomal spheres by countries in our region.

Statement on Religious Diversity

307. Members of the New Zealand delegation to the fitstfaith Dialogue in Yogyakarta
were inspired to propose the development of a broaalbed statement on religious diversity in
New Zealand.

308. The Statement of Religious Diversity, which was esetbat a National Interfaith Forum
in February 2007, was developed as a community based imtthtiough the New Zealand
Diversity Action Programme with the support of the HRE@l Victoria University (with the
support of the New Zealand National Commission for UNB$% The statement provides a
framework within which issues of religion can be disedssy faith communities and the wider
public.

309. It emphasises the:
* Need for all faiths and beliefs to be treated equallyreeioe law
* Right to freedom of expression of faith and belief
* Right to safety and security for those of all faithd aeliefs

* Need for our public services and workplaces to accommodateselibeliefs and
practices and

* Importance of education in promoting understanding
310. This statement is a positive outcome of New Zeadangblvement in interfaith processes.

311. The HRC also facilitatd® Korowai Whakapono: National Interfaith Network Aotearoa
New Zealandwhich is designed to facilitate cooperation and exchaeg@een faith
communities and government in New Zealand and the Asifid@egion.
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Connecting Diverse Communities

312. The Connecting Diverse Communities project is desigmpdIl together and better
co-ordinate initiatives across many government agencipotote social cohesion and stronger
relationships between communities. The project is leghé&WMinistry of Social Development

and the Office of Ethnic Affairs.

313. Ministers decided to commission this work following réeseof international events,
including riots in Sydney’s Cronulla area and the debatthe publication of cartoons
portraying Prophet Mohammed.

314. As an initial exercise, officials collected and nepput more than 100 initiatives
underway in New Zealand and overseas to explore hothdgrcontributed to enhanced
understanding between different communities, and wihere is a need for new initiatives.

315. Over 70 initiatives are now included in the Connectingi3a Communities work
programme with new initiatives being added periodicallye Work programme is organised
around the following five areas:

» Strengthening intercultural relations

Addressing discrimination and promoting respect

Improving connections with cultural identity

Capacity building and community development

Building the knowledge base

316. A Connecting Diverse Communities public engagement pradgtssommunities, local
government and community stakeholders was undertakendretiuéy and December 2007. The
aim of the public engagement was to identify what people thasigimd is not working to
connect communities, what they thought would strengtaltionships between diverse
communities, and what role the Government and otherplagnThe findings of the public
engagement will help inform the future direction of then@ecting Diverse Communities work.

Reservation to Article 20

317. The Government Administration Select Committemiglucting an inquiry into the laws
on hate speech and will look at various issues incluaimgther or not further legislation is
warranted. This inquiry follows on from the Commiteebnsideration of the amendment to the
Films, Videos and Publications Classifications Act 1993 wihate speech issues were raised
but no specific amendments were made to the currenQaeae the report is tabled in the House
of Representatives, the Government will be requiresbtsider and comment on the
recommendations made. However, the Government has remcpfans to withdraw the
reservation.
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Article 21

318. Section 16 of the Bill of Rights Act affirms thghi of everyone to freedom of peaceful
assembly.

319. InPolice v. Begg® the High Court held that, in exercising the rightshef occupier of
Parliament grounds, the Speaker of the House of Repragestia exercising a public function
and has to act in a manner that is consistent witBilhef Rights Act. In this case, the exercise
of the right of warning persons to leave under sectiohtBe Trespass Act 1980 interfered with
the freedom of expression and peaceful assembly. id coly be exercised reasonably, both in
the manner of its exercise and in the prevailing cir¢antes. The Court ordered a stay in the
prosecution of 75 individuals involved in a protest on Pasiat grounds.

Article 22

320. The most significant reform in this area has bleemdpeal and replacement of the
Employment Contracts Act 1991 (ECA). The ECA favourederdlised labour market and was
a legal expression of the ideology of an employmdatiomship based on contract law. Under
the ECA, the labour market was fragmented because:

» Collective Awards were replaced by collective emplogte®ntracts and individual
employment contracts, with no statutory preferenceddiective bargaining

» There was only limited statutory recognition of unions

* Union membership was showing a strong downward trend fpproaimately 680,000
at its height in 1985, to just over around 500,000 in 1991. In 20007 areonbership
was just over 300,000

* Increased recourse to legal approaches for employers qidyes, in particular in
relation to breakdown of employment relationships

The Employment Relations Act 2000

321. The ECA was repealed by the Employment Relation2@@® (ERA). The ERA governs
work-place relations, and in 2004 the Act was amended tdogitter effect to the objectives of
promoting productive employment relationships, good faith arldate bargaining, and the
effective resolution of employment problems. “Goodifarefers to a set of principles governing
parties’ relationships: the principles include dealing wibkh other honestly, openly and without
misleading each other. The concept requires partiesdotlve and constructive in establishing
and maintaining a productive relationship. The 2004 amendneetits ERA clarified that

“good faith” principles apply to bargaining for individual eyainent agreements as well as to
collective bargaining, and provided that penalties may pesed for certain breaches of the
duty of good faith.

15 11999] 3 NZLR 615.
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322. The ERA:

Is designed to build productive employment relations betveeaployers, employees
and unions

Establishes a framework of responsibility, emphasithatjemployment is a
relationship built on good faith, open communication antsatiation obligations
between employers and employees

Provides problem resolution mechanisms for unions if empdoymelationship
problems arise (for example mediation services pri&@dart action)

Promotes observance of the principles of freedonssd@ation and of the right to
collective bargaining that underlie ILO Conventions 87 and 98

Specific Information on the ERA and Trade Unions

323. A short term evaluation of the ERA’s impact wasdemted in 2003 by the Department of
Labour and indicated:

The majority of employers were aware of the goodhfaltligation and the requirement
for written agreements between themselves and emgoyee

Interpretation of good faith principles varied among @ygis, but they considered
themselves as acting in accordance with their obligstio

Most employers and employees perceived bargaining povber équal at their
workplaces

Some unions felt that the ERA improved their abilitydorf new collective
agreements, to increase wages and improve terms andicosicand

Most employers and employees preferred to directly vesarhployment relationship
problems

324. There has been a slow growth in union membership fro@@3B® 2003 to 390,000
in 2006, which is about 23% of waged and salaried employees.

Judicial Decisions

325. Since the last report a number of decisions of tmgldyment Court and Employment
Relations Authority have considered aspects of the ¢o#ebargaining provisions and the ERA
obligation to bargain in good faith.



CCPR/C/NZL/5
page 70

Bargaining process

326. InAssociation oUniversity Staff Inc v. The Vice-Chancellor of the University of
Auckland™® the union had given the defendant and other Universibigseninitiating bargaining
for a Multi-employer Collective Agreement (MECA),cahad sent them a draft bargaining
process agreement. The defendant employer crosseaditiat a single-employer collective
agreement, and agreed to meet the union but not for ME@d#tiagons. The main issue was
whether the University employer was initially entitledresist negotiating for a MECA, with
secondary issues of whether the employer was entitletbss-initiate bargaining for a
single-employer collective agreement, and whetheethgloyer's communications with
non-union employees (offering them increased remunajatiadermined bargaining with the
union. The Court held that an employer who received &ation notice had to, at least initially,
play by the rules explicit or implicit in the unioréhoice of bargaining modes. The Court held
that the employer may be entitled to decline to endME&A after bargaining if it had a genuine
reason and reasonable grounds, but on the facts it wastore for the employer to make that
assessment. Neither party had used its “best endeavouesich a bargaining process
agreement. This is a high threshold, and means morertaking an initial proposal where that
is either not responded to or simply rejected. Partitigan a process to enter a bargaining
process agreement did not necessarily lock the Univensdgysubstantive bargaining for or
being a party to a MECA. The Court held that the ERAratit prohibit counter-initiation of
bargaining.

Good faith - direct communications with employees or employers rdizerépresentatives
during bargaining

327. InChristchurch City Council v. Southern Local Government Officersbidhithe Court of
Appeal considered the position of employer/employeeroanications under the ERA. The
Court noted that an employer was not entitled to commtendirectly with its employees during
bargaining for a collective agreement (i.e. once bargatmasgoeen initiated) if that
communication either:

(a) Amounts, directly or indirectly, to negotiationtlnthose employees about terms and
conditions of employment, without the union’s consent;

(b) Undermines or is likely to undermine the bargaining wighunion, or the union’s
authority in the bargaining.

328. Otherwise, the relevant constraint is that atiggare bound to deal with each other in
good faith and without misleading or deceiving the other(g)ebtitled nonetheless to
communicate any statement of fact or reasonably heldoopabout an employer’s business or a
union’s affairs.

16 12005] 1 CRNZ 224.

17 12007] 1 ERNZ 37.
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329. InNew Zealand Public Service Association (Inc.) (P&Ahe Chief Executive in respect
of the Ministry of Agriculture and Forestry (MAE)the Employment Relations Authority held
that the union’s communication directly with the ChigeEutive of MAF, rather than with the
authorised employer representative, breached good faith.

Compliance with ILO Convention “Right to Organise and Collectve Bargaining”
1949 (No. 98)

330. Between 2000 and 2002 officials undertook a compatibilityssissnt on potential
ratification of the ILO Convention “Right to Organiaad Collective Bargaining” 1949 (No. 98).
That Convention was ratified in 2003.

Reservation to Article 22

331. New Zealand entered this reservation out of contbatrArticle 22 is similar to ILO
Convention 87, which New Zealand had not ratified due tonipeaibility with provisions of the
Industrial Relations Act 1973. Article 3 of the ILO Convent87 promotes workers’ ability to
participate lawfully in sympathy and protest strikes withmenalty. The ILO has identified

New Zealand’s penalty for workers participating in suctes as the only barrier to ratifying
ILO Convention 87. The Government agreed in May 2003 tlatQonvention 87 should not be
ratified because the jurisprudence lacks clarity reggrdimether the ILO would consider

New Zealand’s law, policy and practice to be compatiblk the ILO Convention. The
Government will continue to monitor the national arténnational situation and future
developments in ILO jurisprudence, with a view to the futatiéication of ILO Convention 87.

Article 23
Giving Our Children the Best Start in Life

332. Inrecent years the New Zealand Government has anstdeng commitment to
developing effective early intervention initiatives trldren and their families and arau.
These interventions integrate policy and practice, arlddedealth, education and social
services known to be effective in improving outcomes ltased on: a co-ordinated continuum
of support; integrated assessment and planning; and farmtdesoanmunities identifying their
own needs and developing solutions. It includes: universatssrsuch as antenatal services
and early childhood education; targeted services such\asesefor teenage parents and their
children; intensive services such as Family Start and Ba#alyt; and statutory care and
protection services.

Victims of Domestic Violence (Immigration Policy)

333. The Victims of Domestic Violence (VDV) immigratipolicy began in 2000. It enables
migrants in New Zealand who have been living togethaniastablished relationship with a
New Zealand citizen or resident, and who had intendedek residence in New Zealand on the
basis of that marriage or relationship, to apply for akvesresidence permit if:

18 Unreported, P. Stapp, 8 December 2005, WA 189/05.
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» That marriage or relationship has ended due to domestice®lgy the New Zealand
citizen or resident, and

* Upon returning to their home country, they would be diseivby their family and
community as a result of their relationship ending, laanee no means of independent
support

334. Under this policy, “domestic violence” has the meanihg@@ein section 3 of the
Domestic Violence Act 1995, which defines domestic violeagphysical abuse, sexual abuse
and psychological abuse. Examples of psychological abaoksle harassment, damaging
property, allowing a child to see or hear domestic violead,controlling someone’s contact
with other people. The applicant must prove that domesgtience has occurred. Evidence of
domestic violence means:

» Arelevant New Zealand conviction of the New Zealaniden, resident partner or
intended partner for a domestic violence offence agdiegprincipal applicant, or a
dependent child of the principal applicant

* A complaint of domestic violence against the principaliappt or a dependent child
investigated by the New Zealand Police where the NewaAddPolice are satisfied that
domestic violence has occurred

» A final Protection Order made by the Court; or

» Referral to the Department of Child, Youth and Familyahyapproved Refuge
Organisation

335. The policy was established in recognition of the diliies for some migrant women who
experience domestic violence, but cannot return to hiogre country.

The Domestic Violence Act 1995

336. The Domestic Violence Act 1995 took effect on 1 July 1996 tve primary objective of
providing greater protection for the victims of domestidange. The Act provides for a single
protection order that protects against a wide range ofvimlraeamounting to physical, sexual or
psychological abuse. The range of people to whom thepgyiies includes not only married and
de facto spouses (as under the Domestic Protection Act 198&lsb same sex partners, family
and household members and those in close personalmslafs.

337. The order involves certain statutory conditionsuohing conditions restricting the
possession of firearms, and in addition, a court wguose special conditions to suit the
circumstances of the particular case. A further keycsgehe legislation includes the provision
of mandatory programmes for respondents to protection offl@esprimary aim of these
mandatory programmes is to stop or prevent domestic ¢elen the part of the respondent.
Additionally, the legislation enables protected persmadiding children, to request attendance
at State-funded programmes directed at promoting thetysdlee Act also strengthens the
enforcement provisions, in particular by increasing the lpefa the offence of breach of a
protection order.
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338. The Domestic Violence Act 1995 also recognises thaealausoccur not just in
relationships between domestic partners but also in ider family. This is of particular
significance for Mori who traditionally live in wider family groupings. Regtibns have been
made under the Act which specify that as a conditicappfoval, programmes which are to be
delivered to a client group that is primarilyabi must demonstrate knowledge and
understanding of tikangaadri (traditions), including relevant &bri values and concepts.

339. Applications for protection orders under the Domestdevice Act fell from 8262 in 2004
to 7956 in 2005; however, Police statistics show that deenaf$ences increased 3.4% since
2005 (though overall recorded offences increased 4.1%). Agaisernn the number of cases of
domestic violence could be the result of an increasifigngness to report domestic violence,
rather than an actual increase in violence.

Domestic Violence Act 1995 review and Discussion Document

340. A targeted survey of representative stakeholders vdestaken by the Ministry of Justice
in 2005. The groups consulted included relevant governmentiagetie judiciary and some
representative interest groups. The Ministry asked ittia@re any current concerns with the
operation of the Act, and welcomed any proposals of lewetgislation might be improved.

341. The review focuses on any matters that are impedengffigctiveness of the current law in
achieving its objective of reducing and preventing violence medic relationships and it may
result in some amendments to the Act and relatedl#imin. The discussion document (soon to
be released) is a vehicle for comment on the proppsalsded to date, as well as an
opportunity for a wider group of interested parties to amrsinatters relating to the operation of
New Zealand’s domestic violence legislation.

Government’s wider work programme on domestic violence

342. The Government is committed to reducing domestic viollendew Zealand and a
significant programme of work is under way. Initiativasge from pilot programmes and
targeted services in specific areas, to chief executiglenanisterial involvement. Co-ordination
across the government sector is a feature, as idoaddaon with communities and with the
voluntary sector. Programmes specific to the needgfefenht groups have been developed
because it has been recognised that culturally reletratégies have more success than a “one
size fits all” approach.

Te Rito

343. In February 2002, the Ministry of Social Development phbtiTe Rito: New Zealand
Family Violence Prevention Strategttached as Annex Q). It sets out Government’s keysgoal
and objectives and a framework to work towards the visidaroilies/wtanau living free from
violence.

Taskforce for Action on Violence within Families

344. The Taskforce for Action on Violence within Familess established in June 2005 to
advise the Government on how to make improvements twakidamily violence is addressed
and eliminate family violence in New Zealand. The Tasidas a high level intersectoral group
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including government and non-government agencies’ chief exesytemmissioners and
judiciary representatives. The Taskforce builds orattt®n areas outlined ife RitqQ and aims
to strengthen the response to violence within familiée. Taskforce provides a forum for the
government and non-government sectors, the Judiciarghifgren’s Commissioner and the
Families Commission to set the strategic directiagrfdmily violence prevention in

New Zealand.

345. The Taskforce’s work to date has included: initiatioa @ampaign for Action on Family
Violence; local case collaboration to support thdéeceed by family violence; dedicated family
violence courts; improving the information base to inforstey and service development; and
engaging with high needs communities.

346. The Taskforce’s first Report was released in JOd@62and outlined four specific areas
where the Taskforce aims to make progress in familgnee prevention. These areas are:

* Improving action on leadership

* Changing attitudes and behaviours

» Ensuring safety and accountability and
» Effective support services

347. A plan of action was developed to achieve the objesctivdined in the four areas above
and activities are being carried out to meet these obgsctiF-or example, a multi-media
campaign was launched in September 2007 with the goals mgdiogaattitudes and behaviours
towards family violence. This campaign uses various medmomote family safety, and
resources are being put in place to support both governnmgnbargovernment organisations.

Taskforce for Action on Sexual Violence

348. In July 2007 the government established the Taskforéefimn on Sexual Violence to
provide the leadership and coordination across governmenbanglavernment sectors required
to address sexual violence. The Taskforce compriseShiaed Executives of ten government
departments, four representatives from the sexual vieleon-government sector and a member
of the judiciary. A broad range of areas is being examyethe Taskforce - from prevention

and education to crisis and longer-term support for vigtoffender treatment and management;
and the responsiveness of the criminal justice system.Taskforce will operate until July 2009
when it will provide the government with advice on whiert@re investments might be made to
improve prevention and responses to sexual violence.

The Civil Union Act 2004

349. The primary purpose of the Civil Union Act 2004 is to alilew persons to formalise their
relationship by entering into a civil union, recognised @wm\Zealand, and capable of
registration under the Birth, Deaths, and Marriagegigtation Act 1995. Civil unions allow for
legal recognition of relationship for different-sex couplest do not wish to marry, as well as
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for same-sex couples (who cannot marry). The Act allfox reference to, and recognition of
civil unions in other legislation, with the necessamgmmyes implemented by the Relationship
(Statutory References) Act 2005.

350. The structure of the Civil Union Act is based heavilylee Marriage Act 1955, with the
same prohibitions, based on the degree of consanguinidbédationship) and relativity (other
relationship) applying to civil unions as already apply toriage. Similarly, the prohibition of
bigamy also applies to civil unions. Polygamy, in therfaf multiple marriages, civil unions or
a combination of the two, is also prohibited.

351. The legislation also set the age requirement feriagtinto a civil union at 18 years old,
with those aged between 16 and 18 requiring the consemgaséat or guardian (or, failing that,
from the Family Court). A corresponding change was ntadlee Marriage Act. This ensures
consistency with the Human Rights Act, which ideasfage restriction over the age of 16 years
as a prohibited ground of discrimination.

The Relationship (Statutory References) Act 2005

352. The Relationship (Statutory References) Act 2005 wasmamibus” Act which, along

with a number of other more targeted amendment Aat$ as the Social Security Amendment
Act 2005, made changes to a variety of different piecésgadlation. These statutory changes in
part reflected the new legislative landscape that oedustith the advent of the Civil Union

Act 2004 and also made legal recognition of relationshipsalewgardless of the gender or
marital status of the people in that relationship.

Working for Families

353. In 2004 the Government introduced the Working for Fanphekage, which is designed
to make it easier to work and raise a family. Incrdassistance, through Work and Income and
Inland Revenue, has taken the form of family tax cseatiid an in-work tax credit and reaches
almost all families with children, earning under $70,000 a. yeatso sets out to assist many
families with children, earning up to $100,000 a year and samer l&amilies earning above this
level. The test case by CPAG discussed at paragraph 8& etweerns alleged discrimination
between families whose income is from an incomestebenefit and those families who receive
their income from the paid workforce. The Human Righesi®&v Tribunal expects to hear the
case in mid-2008.

Families Commission

354. The Families Commission is an autonomous agencypsetuly 2004 to actively speak
out for better policies, services and support for alviealand families and vihau. The
Families Commission Act 2003 provides that the Commissiomain function is to act as an
advocate for the interests of families generally. Then@ission currently focuses on three main
areas to improve outcomes for families. First, then@dssion aims to make significant progress
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towards preventing family abuse and violence. Secoerdztdmmission has projects to ensure
that parents and caregivers are well supported to makeeshon balancing family
responsibilities, paid work, study, community participatoa other activities. Third, the
Commission promotes parenting skills and knowledge sp#rants/caregivers can access the
support they need.

Social Sector Workforce Issues

355. In July 2007, the Government agreed to a plan to proveetidin for building effective
and sustainable child and family services. The plan wasl@®ed in partnership with
government agencies and non-government organisations tivat @¢éild and family services.
The plan, “Pathway to Partnership”, includes establishisgong continuum of child and family
services from prevention to remedial services. It wilprove the way that providers’
infrastructure, workforce development and training neeelsrat; encourage providers to work
together; increase availability and effectiveness nfices; and increase investment in effective
prevention and early intervention services.

Article 24
Domestic Violence Act 1995

356. The Domestic Violence Act 1995 provides that childrenbeilable to request attendance
at State-funded programmes aimed at promoting their s&fatder the Act, dependent children
are protected under the applicant’s protection order, andlsariake out orders against their
caregivers with the assistance of a representative.

Care of Children Act 2004

357. The Care of Children Act 2004, which repealed and replacbdh®Guardianship

Act 1968 and the Guardianship Amendment Act 1991, came intd effec July 2005. The
purpose of the Act is to promote children’s welfare and inéstests, and facilitate their
development, by helping to ensure that appropriate arrargsrare in place for their
guardianship and care, and recognise certain rights of @hiltr relation to matters involving
domestic violence, the Care of Children Act incorpor#tedrelevant provisions of the
Guardianship Act 1968.

358. Where allegations of violence are made in proceedngmfenting orders, the court must
consider, as soon as practicable, whether to appoimtyardor the child, and determine, on the
basis of the evidence presented to it by, or on behathefparties to the proceedings, whether
the allegation of violence is proved. If it is, the eiol party is not to have day-to-day care of the
child or have unsupervised contact with the child unless tin isosatisfied that the child will

be safe.

359. Under the Care of Children Act, the welfare and Instasts of the child are the first and
paramount consideration. In determining what serves th@<kklfare and best interests the
Court must take into account any of the principles inice& of the Act. Section 5 (e) states that
“the child’s safety must be protected and, in particllarpr she must be protected from all
forms of violence”.
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Section 59 Crimes Act 1961

360. On 22 June 2007, to make better provision for childremdanlia safe and secure
environment free from violence, section 59 of the Critets1961 was repealed and replaced,
removing the use of parental force for the purpose of ciwreas a defence against a charge of
assault. Under the new section 59 (1), every parenthildhiand every person in the place of a
parent of the child is justified in using force if tleede used is reasonable in the circumstances
and is for the purpose of:

* Preventing or minimising harm to the child or another person;

* Preventing the child from engaging or continuing to engagenduct that amounts to a
criminal offence; or

* Preventing the child from engaging or continuing to engagéfemsive or disruptive
behaviour; or

» Performing the normal daily tasks that are incidentgidod care and parenting

361. The new section 59 (2) provides that nothing in subse)oor in any rule of common
law justifies the use of force for the purpose of attioa.

362. Police have the discretion not to prosecute complagatsist a parent of a child, or person
in the place of a parent of a child, in relation tco#fience involving the use of force against a
child, where the offence is considered to be so inconséiglthat there is no public interest in
proceeding with a prosecution.

Extraterritorial Sex Offences

363. As stated in the previous periodic report, the Crilmaeiment Act 1995 enhances the
global protection of minors by creating an extrateridtl offence prohibiting sexual conduct by
New Zealanders with children in other countries (seagraph 207 of that report). The effect of
the relevant provisions in this measure is to make Nealadd citizens and those ordinarily
resident in New Zealand liable to prosecution under Nedadddaw if they engage in sexual
conduct with children under the age of 16 years while outéale Zealand.

364. There have been no extraterritorial sex offebhoasght under the Crimes Amendment Act
since the last periodic report. In 2003 charges were laidhenfitrst case to be brought under this
legislation was scheduled for trial. The defendant m@ant to face 46 sex charges, many
allegedly involving children, but died before the trial prateze

Review of the Children, Young Persons, and Their FamilieAct

365. The Children Young Persons and Their Families AmendBikiiNo. 6) 2007 was
introduced in December 2007. The Bill amends the Children, YBengpns, and Their Families
Act 1989 (the CYPF Act) to:

» Give better effect to the CYPF Act’s objectives anaiq@ples
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» Enable or direct best practice; and

» Strengthen the effectiveness of family group conferences

366. The proposed changes in the Bill are a resultdé wublic consultation. The Bill will
make the CYPF Act 1989 more responsive to the needs ofarnédard young people needing
care and protection. It will improve the participatiorcbfldren and young people in decisions
about them. It will also ensure delivery of the rigétvices at the right time to families in need
and appropriate responses to children including those withilities.

Child Support Act 1991

367. As stated in the previous periodic report the guiding iptenof the Child Support Act is

to affirm the right of children to be financially maimad by their parents (see paragraph 215 of
that report). Generally, liability is calculated amtiag to a set formula based on the liable
parent’s taxable income, a living allowance based on muda@mestic arrangements, and the
number of children for whom child support is payable.

368. The following is a summary of key legislative chartigedew Zealand’s Child Support
Act 1991 that impact on civil and political rights from 1996ilutune 2007.

Reciprocal Agreement between New Zealand and Australia

369. In 2000 the Governments of New Zealand and Austrahedign agreement on child and
spousal maintenance (“the Reciprocal Agreement”). Té@pRocal Agreement was given effect
by Order in Council and commenced on 1 July 2000. The Reecipfgreement relates only to
the relationship between Australia and New Zealand,saddemed a substitute for the 1956
UN Convention of the Recovery Abroad of Maintenance.

370. The intention was to acknowledge the practical and déffjalilties inherent in the
enforcement of child support obligations when liable pareeteeerseas. The Reciprocal
Agreement sets rules and guidelines around the acknowledgmeenhforcement of
administrative and judicial decisions, the exchangafofimation, and cooperation around the
collection and payment of monies in relation to child apousal maintenance. As at June 2007
there are approximately 6,000 parents with child support liplisessed in New Zealand
whose assessment and arrears are being collected bystralian Child Support Agency.

Extension of Exemption Provisions

371. The Child Support Act contains provisions for temporaryngxen from payment of child
support where a liable parent is imprisoned or hospital@eti3 weeks or more. This
acknowledges the liable parent’s inability to earn incaevitk which to pay child support. In
2006, these provisions were extended to cover other situatlmere, for social policy reasons, it
is undesirable to require a parent to pay child support. Aaxemption was added for victims
of sexual offences. The new legislation provides thHatrey a child is conceived as a result of a
sexual offence, and another person has been convictedt@fffence, a parent can apply for
permanent exemption in respect of that child. An exemptias also added for liable parents
who are under 16 years of age who do not earn sufficieotria to meet even the minimum
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child support liability. This will allow young parents to foaus educational achievements
during their years of compulsory schooling. The exemptimas when the parent turns 16 or
when their income reaches a certain threshold.

Commissioner Initiated Administrative Review

372. A new administrative review process was added to the Shpport Act in 2006 which
allows the Commissioner of Inland Revenue to commengeweroceedings to examine a
liable parent’s true income or earning capacity.

373. As child support obligations are based on taxable indbere can be incentives for liable
parents to try and minimise their taxable income (sug¢hrasigh business or trust
arrangements), so as to reduce the level of their aliidast obligations. Previously the onus
was on the custodial parent to initiate an adminisgataview in such circumstances. However,
this relied on custodial parents having access to finadetalls about liable parents. These
details were not generally obtainable by a custodial pandereas the Commissioner of Income
Revenue does have access via the income tax system.

374. Under the Commissioner initiated administrative reyieveess, a liable parent has the
right to provide whatever supporting information they seatfvarious stages throughout the
review process, and the review determination can be appeslee Family Court.

Age of Criminal Responsibility

375. The Children, Young Persons, and their Families AmentBill, introduced into the
House of Representatives in December 2007, includes a ptdpaaise the age of young
people covered by the Children, Young Persons, and theifi€aict 1989 by one year

to 17-years-old. This will enable 17-year-olds to be dealt inithe youth justice system which
is more effective at stopping re-offending by young people.

376. The Law and Order Select Committee recently recometethat the Young Offenders
(Serious Crimes) Bill, a non-Government Bill which Melower the age of criminal
responsibility to 10 for certain crimes, not be enaciéat recommendation was based partly on
the likelihood that the Bill was not consistent WiNCROC.

Reservation to UNCROC

377. New Zealand maintains a general reservation to UNECRKIch reserves the right to take
a person’s immigration status into account when decidimgther that person can access
publicly funded services. The Government has approved prigpms#ained in the Immigration
Bill that, subject to its enactment, will enable Neealand to withdraw the reservation. The
Government has instructed the Ministry of Education (imsa@iation with the Ministry of

Foreign Affairs and Trade and the Department of Labmubegin the necessary action for the
withdrawal of the reservation. Currently, where thepBrtment of Labour becomes aware of
children unlawfully in New Zealand, whether or not theirgpés are present, those children may
be provided with Limited Purpose Permits in order to endialm to access education, while
their immigration status is being resolved.
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Article 25
Mixed-Member Proportional

378. The fourth periodic report indicated that a Mixed-Menfteportional (MMP) review
committee had been established in 2000 to review MMP anddeonehether there should be a
further referendum on the electoral system (see parag@rpbf that report).

379. This review has been completed. In recognition ofdhstitutional importance of the
inquiry and to ensure a fair process for all parties sgmted, the committee was required to
reach its conclusion on the basis of unanimity or neanimity. The Committee considered
whether there should be another referendum on MMP bstdivided on the issue, and therefore
did not make a recommendation.

380. The Committee released its report entitled “Inquiny the Review of MMP” in
August 2001 (attached as Annex R). The Government RespotieCommittee’s report can
be found on the Ministry of Justice website www.jusgoet.nz.

381. MMP lets voters elect a range of parties refledtieg individual views. It is less likely
that any one party will be able to govern alone ancgouents are now more likely to be
minority governments in coalitions with other parti@snajority coalition government is made
up of parties that do hold over half of the seats ifidaent, while a minority coalition
government is made up of parties that do not hold oveoh#ie seats in Parliament.

382. MMP has also increased the diversity of subsequédrdrpants and improved
representation of Bbri, minorities and women. The representation of womeParliament has
been discussed under Article 3. As at 30 July 2007, the mushiMPs of Maori ethnicity

was 20, the number of Pacific MPs was 4 and the numb&siah MPs was 2 (out of a total
of 121).

Electoral Rights
Electoral Reform

383. The Electoral Finance Act 2007 makes a number of ametgltoghe electoral finance
regime, including the following areas:

» Election expenses - the Act extends the regulated peniagleiction expenditure

» Third party advertising - the Act places limits on theximum amount a third party
may spend on election advertising

» Political donations - the Act limits the amount of fioél donations that may be made
anonymously, or by overseas person

» Compliance and enforcement - the Act increases thdtjgsnfar offences against the
electoral finance regime; and
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» The membership of the Electoral Commission - the Aantaves the requirement for
political representation on the Electoral Commissang

» Broadcasting of election programmes - the Act simgdiSome aspects of the
broadcasting regime

384. The Act helps bring New Zealand into line with othenaleracies. Its aim is to strengthen
the law governing electoral financing and broadcasting, inr éode

* Maintain public and political confidence in the administraof elections
* Promote participation by the public in parliamentary demogcr
* Prevent the undue influence of wealth on electoral ougsom

* Provide greater transparency and accountability on thepeandidates, parties, and
other persons engaged in election advertising in ordeimionree the perception of
corruption; and

» Ensure that the controls on the conduct of elect@mpaigns are effective, clear; and
can be efficiently administered, complied with, and erdd

385. The Electoral Finance Bill was the subject of a keghl of public and media interest. The
focus was on the effect of the Bill on freedom of eggion and the right to participate in
political processes. The select committee receivetlenrsubmissions on the Bill from 575
individuals and organisations, and sat for extended hourstoesthat 101 oral submissions
could be heard. The select committee recommended a nomtteanges to the Bill based on the
submissions received, in part to respond to the concesesirdihe Government considers that it
is a strong affirmation of the strength of democraciew Zealand that there was such
considerable public interest in the Bill.

Disability strategy

386. The electoral agencies in New Zealand, in consuitatith community groups and
disability service providers, including the Deaf Associgtluave developed a Disability Action
Plan for the 2008 General Election. The aim of theoagtian is to identify new initiatives and
further improvements to existing initiatives to improveess to the enrolment process,
information about MMP, and voting for people with disdigi. As a result, there are a number
of initiatives in place to improve access to electpracesses for the next election.

Electronic Voting

387. The Chief Electoral Office is working to develop a ltargn electronic voting strategy by
the end of 2007. The aim of the strategy will be to aersihe desirability and feasibility of
e-voting in New Zealand parliamentary elections inftthere.
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388. The Government recognises that there are importdmtital and social questions to be
considered with regards to electronic voting - such as aoittientication, security of service,
reliability, auditability, privacy issues, and the implions of any shift from publicly supervised
elections to unsupervised voting.

Maori Electoral Option

389. The 2006 [bri Electoral Option ran from 3 April until 2 August giving eyeligible
Maori the opportunity to choose to enrol on the Genemrdtlal Roll or the Mori Electoral
Roll. The key results from the adri Electoral Option were:

* 14,294 moving from the General Roll to thadvi Roll

* 7,294 moving from the Bbri Roll to the General Roll

* 7,914 new enrolments ofadri descent on the 8bri Roll

* 2,366 new enrolments ofddri descent on the General Roll

390. Data from the 2006 Census angbl Electoral Option was used to determine the electoral
district boundaries by the Representation Commissigra fesult, there will be one new

General electoral district in the North Island foe 2008 General Election, but no change in the
number of Miori electoral districts for the next election.

391. The total number of General electoral districtsingdrease from 62 to 63. The number of
South Island General electoral districts is set byRleetoral Act at 16. This number and the
general electoral population of the South Island are tesedlculate the South Island electoral
guota. The South Island quota in turn, determines the numhib&rth Island General electoral
districts and the number ofadri electoral districts. The number of North Islaner@ral
electoral districts will increase from 46 to 47. The nunddeMaori electoral districts remains at
seven.

Voter turnout

392. In absolute terms more voters than ever turned ol iB005 General
Election - 2.3 million voters. This equates to 77% ofnested voting age population or
almost 81 % of all registered voters. Voter turnoutefeligible population in 2002 was 72.5%.

393. Voter turnout in local authority elections is sigm@ifidy lower. The voter turnout across
city and district councils in the 2007 local council etaas was approximately 43.5%, slightly
lower than in the 2004 local authority elections whennotout was 45.5%.

Local Government

394. The Local Government Act 2002 replaced previous local gonst legislation. The
purpose of the Act is to provide for democratic and effedbcal government. It specifies the
purpose of local government to be:
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(a) To enable democratic local decision-making and m&yo and on behalf of,
communities; and

(b) To promote the social, economic, environmental, atidral well-being of
communities, in the present and for the future.

395. The Act specifies principles in accordance with whoachl authorities must act. These
include:

» A local authority should conduct its business in an ofransparent, and democratically
accountable manner

* Alocal authority should make itself aware of, and dthdvave regard to, the views of
all of its communities; and

* Alocal authority should provide opportunities foadfi to contribute to its
decision-making processes

396. The Act includes provisions relating to consultatiath@tision making that emphasise
the right of people with an interest in any mattengpelecided by a local authority to be
consulted and have their views considered in the deamsaking process. All local authorities
must have processes in place for consulting wiglori/

397. The Local Electoral Act reformed local electorgldation. Two key changes were that it
gave communities the opportunity to provide specific seatoancils for Miori, based on
parliamentary electoral rolls, and the opportunity to cledmetween the majoritarian system of
elections commonly referred to as “First-Past-the-Rargd the Single Transferable Vote system
of elections.

Article 26
Language as a Ground of Discrimination

398. The Committee has noted in previous concluding comrtieitinguage is not a separate
ground of discrimination under the Human Rights Acthmprevious periodic report,

New Zealand noted that complaints of discriminatiortlenground of race have been upheld
where an employer has refused to allow any language thidn@ English in the workplace.

399. The HRC stated in its Consistency 2000 report that lgegaan inherent component of
the prohibited ground of “country of origin”. Language has &lsen dealt with under
complaints on the ground of race. Therefore, the Gowent has not considered it necessary so
far to explicitly include language as a separate prohibitedingrof discrimination. The HRC'’s
New Zealand Action Plan for Human Rights specifiesréwew of the grounds on which
discrimination is prohibited in the Human Rights Aceasriority for action’

19 Human Rights Commissiohlew Zealand Action Plan for Human Rights: Priorities for
Action 2005-2010viarch 2005, para. 7.3.
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Foreshore and Seabed

400. In November 2004, the New Zealand Parliament enactdebtieshore and Seabed
Act 2004. The Foreshore and Seabed Act deals with the@rslip between two sets of
important values:

(a) Preserving the foreshore and seabed as a comrpaoal fer all New Zealanders;
and

(b) Recognising the rights and interests of individuat groups in those areas.

401. The Foreshore and Seabed Act provides a clear fralnéwenable the rights and
interests associated with those values to be identfiddorotected. The Foreshore and Seabed
Act achieves three important goals:

» The foreshore and seabed is secured as an area tesée/pdefor all
New Zealanders.

» There is a process for the identification and proteatiocustomary uses,
activities and practices by order of th@advi Land Court or High Court, (a
customary rights order).

* There is provision for the High Court to find that augyavould have been able
to demonstrate territorial customary rights under thensomlaw (but for the
legislation). In this case the Government will, & taquest of the applicant
group, enter into discussions to negotiate an agreemeut r@utvess in
recognition of the group’s interest.

402. The recognition and redress provisions for formetde&i customary rights are an
innovation unique to New Zealand. These provisions providadbts that have not been
recognised in any other common law jurisdiction.

403. Now that the legislation is in place severabhgroups have taken up the opportunity to
seek recognition and protection of their rights and isterim the foreshore and seabed. Three
iwi groups have commenced negotiations with Governmenhé&recognition of former
territorial customary rights. Eight groups have filedlegapions for customary rights orders in
the Maori Land Court for recognition of their customary usegjvities and practices.

The Need for the Legislation

404. The development of the Foreshore and Seabed Actiggeyed by the New Zealand
Court of Appeal’s decision iNgati Apa v. Attorney-Generf2003] 3 NZLR 643, issued in
June 2003. The Crown had arguedNgmati Apathat it owned the foreshore and seabed for all
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New Zealanders and customary use rights co-existed hatiCrown ownership. Based on those
concepts, New Zealanders had assumed a right of pubéssactthe marine area. Parliament
had enacted a range of legislation dealing with allosaifespace in, and management of, the
marine area.

405. The Court of Appeal, however, found that it was theait possible that the Crown’s

title might be burdened by #ri customary title, in the sense of customary oshnigx. The

Court of Appeal took care to caution that its decisios wareliminary one only, though the
litigation had taken 6 years to reach that preliminarytpdine judgments express reservations
as to whether private ownership interests in the fanesand seabed could be demonstrated by
Maori. The Court noted the strong presumption of non-exatyof use, occupation and
enjoyment in the coastal marine area.

406. The uncertainty which the Court of Appeal’s decisepresented was very real. Any
regulatory consents for activity in the foreshore aradbed which relied on an assumption of
Crown ownership were open to legal challenge based on umaiee claims to customary
ownership. Litigation making such challenges was filed agiigroups. The New Zealand
public was concerned that access to the foreshore abddsaas not secure.

407. For Mori, there was the prospect of protracted litigationragea of law where the
fundamental tests had not been formulated by the caudta/bere the only directly relevant
overseas precedent had found that the common law coutdaagnise exclusive customary
ownership in the marine area.

408. The Government could not responsibly have left theematresolved.
Possible Discrimination under Article 26

409. The Government carefully examined the issue of whéthdegislation might be
discriminatory based on race. It accepted that thasearprima facie argument for
discrimination and therefore it explored the justificas for the legislation and made efforts to
ensure that a fair statutory regime to replace theiegitgal regime was put in place.

410. The essence of concerns is that the Foreshot®eatedd Act differentiates between
claims to ownership of land based upon aboriginal titleckvhre recognised through redress for
former territorial customary rights, and existing freldhaterests in the foreshore and seabed,
which are preserved. However, that differentiation issient with Article 26 for the following
reasons:

» The character and practical effect of claims underiginad title are substantively
different from those of existing freehold interestspérticular, the latter involve small
defined areas. Private titles that now encroach intéotteshore and seabed, which
include Maori freehold land titles, were not granted with anntiten of privatising the
marine area. The titles have often arisen throughdbanies of coastal or estuarine
erosion. The different treatment of private titlelamdetermined customary claims
under the Foreshore and Seabed Act reflects theiretitfeharacter.



CCPR/C/NZL/5
page 86

» It is not always possible to give full recognition to indigas claims to land. This is
particularly true in relation to the marine area, whichlew Zealand is valued as a
public space. Accordingly, the approach of the New Zeazowkernment is to provide
negotiated redress that may include rights to particutar damd measures to protect and

manage areas of importance, such asivapu (sacred sites).

Perceived Discrimination

411. The Social Report 2007 (attached as Annex S) suggedesvtiatof perceived

discrimination might be declining in New Zealand. ThHaddelow is based on responses to
HRC surveys from 2000 - 2006 (attached as Annex T):

Proportion (%) of survey respondents who perceived selected

groups as being subject to a great deal or some discrimination,

December 2000-February 2006

2006

Group Dec. 2000 Dec. 2001 Jan. 2003 Jan. 2004 Feb. 1
Asians 73 73 79 78 72
Recent immigrants - 68 77 72 70
Refugees - 68 72 70 63
People on welfare 75 70 68 66 63
People who are 72 65 65 68 59

overweight
Gays and lesbians 74 65 61 58 57
Pacific peoples 71 65 65 57 54
People with 61 55 53 55 53
disabilities
Maori 70 62 57 53 51
Older people 53 48 49 46 44
Women 50 44 41 38 38
Men - - - - 30
Article 27

412. Inthe 2006 Census, theiddi population was 565,329 or 14.6% of the overall
New Zealand population. Theadri population is highly urbanised (84%). Although an
increasing proportion of the New Zealand population is dldé¢h a median age of 35.9 years),
in general, the Nbri population is younger (with a median age of 22.7 ye&rsaddition, the
Maori population is growing at a faster rate than the Mao+i population.

413. Positive developments during the reporting period include:

* Anincreased usage ofddri words and phrases across New Zealand, particutathei
broadcasting sector



CCPR/C/NZL/5
page 87

» There are now around 1000 marae (meeting places) acrosZdddand, which
continue to be focal points foradri communities

» According to Census 2006, there has been a significamtaisenn awareness about iwi
(tribal) affiliations (84% of Mori know their iwi); and

» Approximately 24% of the lbri population can speakadri, of which 10% use their
Maori language skills on a regular basis

The Social Report 2007

414. The Social Report is an annual publication by the MynidtSocial Development that
monitors the wellbeing of New Zealanders. It uses afs&htistical indicators to monitor trends
across 10 “domains”, or areas of people’s lives. The domaghgde civil and political rights,
cultural identity and leisure and recreation, as wellesdth, knowledge and skills, paid work,
economic standard of living, physical environment, safetysarcial connectedness. Most
indicators can be broken down by sex and ethnicity. Tegé¢tiese domains provide a picture of
wellbeing and quality of life in New Zealand.

415. The Social Report has four key aims:

» To provide and monitor over time measures of wellbeing andtgwdliife that
complement existing economic and environmental indicators

* To compare New Zealand with other countries on meastiveslibeing

» To provide greater transparency in government and to comribudetter informed
public debate

» To help identify key issues and areas where we need t@atéke, which can in turn
help with planning and decision making

416. The report enables us to examine the current levedltifeang in New Zealand, how this
has changed over time, and how different groups in the gapukre faring. It helps us to
identify adverse trends in social outcomes at an statye. While the report cannot always
illuminate what is driving these trends, it can point® meed for further research to understand
what is happening and what actions need to be taken to addees.

M aori Language and Broadcasting

417. The Mori language is an official language of New Zealand ach isnportant part of
New Zealand’s distinct and unique cultural identity. Gwvernment has a clear and
longstanding commitment to support the revitalisation oMhaeri language. The Bbri
Language Strategy, published in 2003 by Te Pwkitk(the Ministry of Maori Development)
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and Te Taura Whiri i te Reo adri (the Maori Language Commission) sets out a number of
outcomes for the growth and development of tl@fllanguage. The key purpose of the
strategy is to increase the number of people wiibiManguage skills with a particular focus on
its use in key areas (for example, homes and marae).

418. A significant development during the reporting periotieslaunch of a dedicatedalti
Television Service. The primary purpose of thaokil Television Service is to play a major role
in revitalising Maori language and culture. Theabti Television Service Act 2003 (Te Aratuku
Whakaata Irirangi Nori) establishes the channel as a statutory corpordti sets out that the
channel should:

» Be a high quality, cost effective television provider whitiorms, educates and
entertains

» Broadcast mainly in the &bri language; and

* Have regard to the needs of children participating in imimereducation and all people
learning Maori

Education and Language

419. In addition to the Bbri language, New Zealand Sign Language is also anaiffasiguage
of New Zealand. The New Zealand Sign Language Act 2006 getimeituse of NZSL in legal
proceedings, facilitates competency standards fontiesgretation and guides government
departments in its promotion and d8&nglish, the medium for teaching and learning in most
schools, is a de facto official language by virtue of iidespread use. For these reasons, these
three languages have special mention in the New Zst&larriculum. All three may be studied
as first or additional languages in schools. They msy la¢ the medium of instruction across all
learning areas.

420. New Zealand society also includes a wide range of etheic groups who have rights
to enjoy their cultures and use their languages in a rdngmntexts. In 2006, more
than 80 different languages were spoken in New Zealand.

421. Pasifika peoples have strong geographical, cultural amdidad ties with New Zealand.
New Zealand has particular responsibility for Tokelaa &eritory of New Zealand, and the
Cook Islands and Niue as self-governing states in freeiassoovith New Zealand. Close links
remain with Samoa through the Treaty of Friendshipelsas with other Pacific nations such
as Tonga. For many Pacific nations a significant pragoaf the population reside in

New Zealand. Maintenance of language and culture is ofademterest to many within Pacific
communities. The Tokelauan, Cook Islandaok and Niuean languages in particular are
vulnerable because of low numbers of speakers.

20 The Miori Language Act 1987 and the New Zealand Sign Language Act 2006.
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422. Groups within Pacific communities seek to support brghdind second language learners
through a variety of language programmes. Some of thesmmte within schools and others
within early childhood or adult/community education. Thess also been an increase in interest
in outcomes for Pasifika bilingual learners. Furtheraegewithin the education sector and at
community level is needed to inform development and peatithis area.

423. A range of communities are concerned with the lesataon and maintenance of their
languages, particularly where there have been dramatieates in language use over a period
of time. These goals require significant participati@mmf those communities where the language
is spoken fluently. Schools may choose to contribuppart to these goals in various ways,
possibly through their programmes or providing access toddef facilities. A number of
schools offer classrooms for after school languag®aileg for children and adults in the
community. Some schools integrate community languagestdinaal practices into their

learning programmes and general day to day activities.

424. The New Zealand Curriculum for schools is underpituyeal vision and a set of principles
and values, which recognise and respect the different culmce languages which make up
New Zealand society. It acknowledges the place of Nealahd's official languages, and the
Pacific communities in New Zealand society, and Newala®l's relationships with the peoples
of Asia and the South Pacific. It will ensure thag &xperiences, cultural traditions, histories and
languages of all New Zealanders are recognised and valued.

425. Schools design their learning programmes based onleaghing areas within the
curriculum. There is flexibility for the recognition wéried cultures and languages across all
learning areas.

426. The Ministry provides professional learning and resodiocésachers of languages
through the Learning Languages learning area of the curricufaiso provides professional
learning and resources for teachers of ESOL studentsigkrigt Speakers of Other
Languages). These kinds of programmes encourage the asid first languages in the
learning process. They also encourage, along with alt othreiculum areas, the recognition of
cultural diversity.

427. Early childhood, community and adult education areetdscational contexts where
varied languages may be used, learned and affirmed by staeeinte mmunities.

Fishing Rights

428. In the discussion with the Committee relating ésvN ealand’s Third Report, it was noted
that an historic settlement ofadri fishing claims had been negotiated and effected by ribsatyl
of Waitangi (Fisheries Claims) Settlement Act 199prttvides Miori with a major ownership
stake in the commercial fishing industry, and control dgéing quota through a joint venture
company. The Treaty of Waitangi Fisheries Commissiaa allocated $174 million in quota
and cash to be used in the implementation of the settie Section 10 of the Act provided that
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customary fishing rights would continue to place Treatygabibns on the Crown; and within
the reporting period regulations to recognisgoM custom were being developed in negotiation
with Maori.

429. The allocation model to distribute the benefitheffireaty of Waitangi (Fisheries Claims)
Settlement Act 1992 has been the subject of signifidaptite and litigation amongstadri. In
response, the Treaty of Waitangi Fisheries Commisséweloped and presented an allocation
model that enjoyed majority support formaddi. This model was passed into legislation through
the Maori Fisheries Act 2004. Since December 2004 Te Ohu KaimoarsaeE Limited (the
successor to Commission) has distributed a significamioption of the quota benefits to the
mandated representatives of iwi (tribal groups).

Progress on Miori Claims Settlements

430. Since New Zealand’s Fourth Report, the Governmentdmatinued to make progress
towards the settlement of claims, its focus being orfitla¢ settlement of all historical

(pre-1992) claims of large natural groupings of tribal interestkey objective of settlements is

to resolve the grievances of the past and provide afoasia enhanced relationship between the
Crown and Mori in future. For this reason, rights arising from Theaty of Waitangi,

aboriginal title and customary rights that are not cedday the definition of historical claims are
not affected by the settlement.

431. Claimant groups generally enter negotiations followingaf@ Tribunal hearings and
after mandated negotiators have been appointed by the statoramunity. However claimant
groups also have the option of entering into direct nagmbs with the Crown without having
had a Waitangi Tribunal hearing. Any settlement agreeadsn the Crown and claimant
negotiators must be ratified by the claimant communityugh a well-publicised ballot process
before it is signed. To date, the level of support &gatiated settlements has been high,
generally over 90% of valid votes. Once a settlemengred, it must be implemented through
legislation, the final stage in the settlement pracess

432. As at 24 December 2007 the Crown had signed settlemiémtal claimant groups
involving financial redress of NZ$743 million (see table bgldSettlements now cover over
half of New Zealand’s land area, around 25% of thefi/fopulation and over half of the tribes
who suffered raupatu (confiscation), recognised as thé seasus Treaty breach.

433. The two early major settlements, the Waikato/TdRaupatu settlement in 1995 and the
Ngai Tahu settlement in 1997, set important precedents iegdhg& process and general shape
of negotiated settlements. Settlements generally cempn agreed historical account, Crown
apology, statutory instruments to recognise the claiganip’s special interests in particular
sites and species, and financial redress, which may be asksash or certain surplus
Crown-owned properties. Each negotiation and settleredlatts the different interests and
circumstances of each claimant group.
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Settlements since 21 September 1992

Claimant Group

Year Settled

Value of Settlement (NZ

Fisheries

Ngati Whakaue

Ngati Rangiteaorere

Hauai

Tainui Raupatu

Waimakuku

Rotoma

Te Maunga

Ngai Tahu

Ngati Turangitukua

Pouakani

Te Uri o Hau

Ngati Ruanui

Ngati Tama

Ngati Awa

Ngati Tuwharetoa (Bay of Plenty)

Ngaa Rauru Kiitahi

Te Arawa Lakes

Ngati Mutunga

Te Roro&’

Affiliate Te Arawa Iwi/Ham*®
Total Settlement Redress

1992/93
1993/94
1993/94
1993/94
1994/95
1995/96
1996/97
1996/97
1996/97
1998/99
1999/00
1999/00
2000/01
2001/02
2002/03
2002/03
2004/05
2004/05
2005/06
2006/07
2006/07

170 000 000
5210 000
760 000
715 682
170 000 000
375 000
43 931
129 032
170 000 000
5000 000
2 000 000
15 600 000
41 000 000
14 500 000
42 980 000
10 500 000
31 000 000
2 700 000
14 900 000
9 500 000
36 000 000
743 323 645

434. Good progress has continued to be made in negotiatidnslamant groups throughout
the country. As at 24 December 2007, nine claimant groupsritaced into Agreements in

Principle or Heads of Agreement with the Crown (sééethelow) and are working towards
Deeds of Settlement. An Agreement in Principle igsidoutline of a settlement package, and
does not legally bind the claimants or the Crown. It rsahe more formal “Heads of
Agreement” that used to serve the same purpose.

2L This table does not include other expenses related &yTsettlements such as claimant

funding and part-settlements.

22 |egislation to implement this settlement is pending.

23 Legislation to implement this settlement is pending.



CCPR/C/NZL/5
page 92

Agreements in Principle/Heads of Agreement reached by Zdecember 2007

Claimant Group Year Agreed| Value of agreement (NZ$)
Ngatikahu ki Whangaroa 2007/2008 fila
Walikato River 2007/2008 To be determined
Taranaki Whanui (Wellington) 2007/2008 25 000 030
Te Rarawa 2007/2008 20 000 000
Ngati Apa (North Island) 2007/2008 14 000 000
Ngati Whatua o Orakei 2005/2006 10 000 000
Te Aupouri 2004/2005 12 000 000
Rangitaane o Manawatu 1999/2000 8 500 000
Te Atiawa 1999/2000 34 000 000

435. At any one time, the Crown is usually in settlenm@gptiations or pre-negotiation
discussion with more than 20 claimant groups.

M aori Health

436. The Mori population has increased by 30% in the past 15 yearspmnp434,847 in 1991

to reach 565,329 in 2006 (an increase of 130,482). In 208drj Me expectancy at birth was
more than eight years less than noaekl Maori had higher mortality rates than noradi in
cardiovascular disease, stroke, heart failure, rhéarmeart disease, heart disease and ischaemic
heart disease. For many cancers the mortality rateldori compared with non-&bri is higher

than for cancer rates. This suggests thadivwvith cancer may be more likely to die from their
cancer than non-b#bri. Maori prevalence of diabetes is two-and-a-half timesdrighan

non-Maori.

437. He Korowai Oranga seeks to suppo#phktled initiatives to improve the health of
whanau, hap and iwi. The strategy recognises that the desireamirMo have control over their
future direction is a strong motivation forabti to seek their own solutions and to manage their
own services. It provides a framework for the MinisDystrict Health Boards and key
stakeholders to take a leadership role in improvingivhealth outcomes.

438. Whakafitaka Tuarua: Miori Health Action Plan 2006-201(attached as Annex U) sets out
the activities for the Ministry of Health, Districtedlth Boards and the health sector through to
2011. The Ministry of Health has overall responsibildygad, monitor, review and ensure
progress, and to foster collaboration and co-ordinatioosa the sector. District Health Boards
provide leadership, through their roles as planners, fuatherproviders, and through engaging
with their local communities to participate in the ieplentation o¥Whaka&itaka Tuarua The

4 The Ngitikahu ki Whangaroa Agreement in Principle proposesehem of Stony Creek
Station, with no value to be attributed to the stabiecause of its cultural significance to
Ngatikahu ki Whangaroa.

> This figure does not include an additional $5.2 milliobégaid as a contribution to the costs
of settling the claim.
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objectives oWhaka#fitaka Tuaruawill only be achieved through effective ongoing engagement
and participation by wdnau, hap, iwi and Maori communities, providers, and the wider health
sector Whaka#&itaka Tuaruarecognises that improvements iraddi health outcomes and
independence in disability are a sector-wide responsibility

439. As part oiWhakasitaka Tuaruathe Ministry of Health has identified the followingeas
for priority:

» Building quality data and monitoring adri health

» Developing whnau-ora-based models

» Ensuring Miori participation in workforce development and govereaand
* Improving primary health care

440. Enhancing the effectiveness of mainstream servicediverdiey and positively
contributing towards improving &bri health outcomes remains an important priority fiar t
Ministry of Health. To date, the Ministry of Health hag considerable effort into supporting
Maori capacity building within the sector. The focus Haiftesd in recent years from increasing
the number of Mori providers to building, strengthening and sustaining the qualittye
services provided. Alongside the work wittadfi providers, an ongoing focus will remain on
District Health Boards and mainstream providers to ensaaer effectiveness of the resources
and initiatives aimed at improvingadri health outcomes. A high proportion ofiti continue
to access mainstream services, and an overwhelming fioopof health and disability funding
goes to mainstream providers and it is essential theg $ervices respond effectively to
improve the health status ofalgi.

M aori Employment

441. The Ministry of Social Development is developingaining programme in cooperation
with Te Puni Kkiri, Housing New Zealand Corporation and other governragahcies to
create sustainable employment schemes that will cateério the growth of on-going jobs in
local communities. The Ministry of Social Developmen&lso working actively with local and
regional councils to create employment schemes thidbevof benefit to local communities and
will develop the skills of clients in those communitiparticularly in provincial or rural
communities.

Housing

442. The Ministry of Social Development, the DepartneriBuilding and Housing and the
Housing New Zealand Corporation are developing stromgies With the Rural Housing
Programme so that local unemployeddvl can develop skill sets that will be of long-term
benefit to their local communities and enabling the Houdlew Zealand Corporation to
improve and develop its housing stocks and rural living comditio
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1. TOKELAU
Introduction

443. References should be made to previous reports for thgositimaregards to Tokelau,
particularly New Zealand’s Fourth Periodic Report aa @ovenant (CCPR/C/NZL/2001/4). For
further background information, reference should be mateeteeport to Parliament of the
Administrator of Tokelau and to the working papers issued gaahby the UN Special
Committee on Decolonization.

444. The 1466 people of Tokelau live in villages on three wicegdarsted atolls. In each
village/atoll the focus is on caring for individual memsbef the community in a communal
manner.

445, Under a programme of constitutional devolution develapéiscussions with Tokelau
leaders in 1992, Tokelau, with New Zealand’s support, hasl@j@sd institutions and patterns of
self-government to enable its people to make a valid choigier an act of self-determination,
concerning their future political status. As a first stept part of Government which deals with
the interests of all of Tokelau was returned to Tokelal®B¥. In 2003, the Administrator’s
powers were formally delegated to the three Villagar@€ds, the General Fono (the national
legislative and executive body) and the Council for @my&overnment (which conducts the
executive business of the General Fono when it ism&ggsion).

446. Since 2003, work has been carried out in Tokelau and inZdeland on a draft
Constitution for Tokelau and draft Treaty of Free Agsioan with New Zealand. These
documents would form the basis of a new status for Tokdla be self governing in free
association with New Zealand - if this was chosen telau under an act of self-determination.
Two referenda on this change in status have since tasiea jpl Tokelau under UN supervision;
one in February 2006, and again in October 2007. On both ocsasie requisite two-thirds
majority for a change in status was not reached. Tokké&refbre remains a non-self governing
territory under the administration of New Zealands limportant to note, however, that many of
the provisions of the draft Constitution are alreadfpice in Tokelau (although they are not
entrenched).

447. As part of the work on the draft Constitution, Tokéias been considering how it should
express its commitment to basic human rights. Simedeist century, Tokelauans have been
familiar with these ideas as an important part of €lamity, but they are much less familiar with
them in the context of law and government. As systamispersonnel become better established,
the Government of Tokelau will be able to consider whehér steps Tokelau might take in the
light of the obligations accepted by New Zealand onatsallf under the International Covenant
on Civil and Political Rights.

448. Already Tokelau’s Human Rights Rules 2003, which hegal effect in Tokelau,
recognise that individual human rights for all peopl&@akelau are those stated in the Universal
Declaration of Human Rights, and reflected in the&awnt. The Rules also recognise that the
rights of individuals in Tokelau shall be exercised havingeraeegard to the duties of other
individuals, and to the community to which the individual bgk& The Constitution affirms
Tokelau’s commitment to the Universal Declaration omtdn Rights and the Covenant.
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449. Furthermore, Tokelau also now has a specific criroodé, set out in the Crimes,
Procedure and Evidence Rules 2003. The Rules 2003 were develapes®inonsultation with
the elders of each atoll in order to ensure thaflécts actual Tokelau needs, is consistent with
Tokelau custom, and is determined by what is appropriateokeldu. The Rules are consistent
with Tokelau’s obligations under international law regagdiuman rights issues, including the
Covenant containing, for example:

* Arule against double jeopardy

» Provision for a speedy trial

* Procedures in relation to arrest and detention
* Maximum penalties for criminal offences

450. Tokelau at the same time seeks understanding otigsicit, and particularly of the
challenge inherent in moving from socially known rutean oral tradition to written law of the
Western conception. As Tokelau considers its committeebéasic human rights, it is mindful
that human rights promote the imported notion of irdiiality, while the idea of community,
with which Tokelauans are familiar, promotes a senssiby and sharing.

451. What is involved is a considerable evolution away trawtition. For Tokelauans this
means a move away from following a particular set tfsrand practices within their cultural
setting, to following a set of rules and practices recadpie as consistent with life in the
international community, and the rules and practiceslodr States.

452. Tokelau is assured of the continuing interest and supbe dlew Zealand Government
in its development of self-government and in assistinkelea in its development as a country.

Information on Tokelau relating to specific Articles of theCovenant

453. This section does not report on all the individualchasi of the Covenant. The Human
Rights Rules 2003 and, where applicable, the Crimes, (roz@nd Evidence Rules 2003 apply
more generally in relation to these Articles.

Article 1

454. The development of Tokelau towards the exercise oflisto self-determination is
outlined in paragraph 55 and 56 of this report.

Article 2

455. Tokelau’'s Human Rights Rules accord generally witltlar2 by recognising the human
rights contained in the Universal Declaration of HurRaghts, and reflected in the Covenant for
all people in Tokelau. The Rules also provide for a pets@pply to Tokelau’s Council for
Ongoing Government for protection of that right.



CCPR/C/NZL/5
page 96

Article 3

456. Developments in the equal rights of men and wom#retenjoyment of all civil and
political rights during the report period in Tokelau areezed by Appendix Three of
New Zealand’s Sixth Periodic Report to the Commitirghe Elimination of all forms of
Discrimination against Women (CEDAW/C/NZ/6).

Article 14

457. Tokelau’s judicial system formally consists of tlwerthissioner’s Court and Appeal
Committee of each village, the High Court and the Colu&ppeal.

458. Currently the judges of Tokelau are the Law Commisssarfeeach island. These are lay
officers who perform their duties with the village cousan the context of the village structures
and local tradition. In the fulfilment of their raleCommissioners typically are informed more
by custom than legislation, although, as discussed, rihee€, Procedure and Evidence Rules
2003 have, where possible, incorporated these custom€adrhmissioners are concerned
primarily with criminal offences of a minor nature amdcooperation with the local police
officers, deal with offenders by way of reprimand, secés of community service or fines.
There are no prisons in Tokelau. In case of need, mdjomal or civil matters would be dealt
with by the High Court of New Zealand acting as a CérfTokelau. An appeal committee may
hear appeals from the Tokelau Law Commissioners.

459. The requirement of the availability of defence courdgiublic cost if necessary, presents
practical problems for a community of Tokelau’s type, giite small population (1466 people

in the 2006 census) and physical isolation. Howeveretisgorovision in Rule 94 of the Crimes,
Procedure and Evidence Rules for the grant of legal &msgtanto account the means of the
applicant and the nature of the case. Under Rule 9®dZtimes, Procedure and Evidence Rules
the prior written approval of the Council for Ongoing ®@mment is required in order to be able
to practise law in Tokelau or before a court of Tokelaudate three New Zealand qualified
lawyers have been admitted to practice in the cadirf®okelau. Two of those are in the
Government service and one in the private sector.

460. No dispute from Tokelau has ever been litigated outside dtoKBhere has been a strong
community feeling that disputes are matters for the comitynand the community alone. This
has meant that, to date, community thinking has been oppposay thought of having a case
decided in another village, let alone outside Tokelau.

Article 25

461. Under longstanding practice, two village leadership paositi Faipule and Pulenuku (one
with an external focus and the other with an intermal) e are filled on the basis of three yearly
elections, by universal adult suffrage. Most recentlythenbasis of a decision taken by the
General Fono in 1998, Tokelau has moved from a systeppoirdment by each village of its
delegates to the General Fono, to a system of eleatidelegates. The first such elections were
held in January 1999, when each village elected delegatesfiwapte to its overall population
for three year terms. The next election will takecplan January 2008.



CCPR/CINZL/5

page 97
LIST OF ANNEXES
Annex A Human Rights in New Zealand Today 2004
Annex B R v. Hanserf2007] 3 NZLR 1
Annex C Taunoa v. AG2007] 2 NZLR 457
Annex D Police v. Brookef2007] 3 NZLR 91
Annex E Rogers v. TVNZ2007] NZSC 91
Annex F New Zealand Action Plan for Human Rights
Annex G Action Plan for New Zealand Women
Annex H Statement on Religious Diversity 2007
Annex | Moonen v. Film and Literature Board of Reaw [2000] 2 NZLR 9
Annex J Drew v. Attorney-GenerdR002] 1 NZLR 58
Annex K New Zealand Census of Women'’s Participation 2006
Annex L Pay and Employment Equity Plan of Action
Annex M Report into Canterbury Emergency Response Unit
Annex N Ombudsmen’s Investigation into the Detention Breétment of Prisoners
Annex O Ombudsmen’s Investigation into Transport of Pas®n
Annex P Zaoui v. Attorney-GenergNo. 2) [2006] 1 NZLR 289
Annex Q Te Rito New Zealand Family Violence Preventtrategy
Annex R Inquiry into the Review of MMP (Report of thé&V/® Review Committee)
Annex S Social Report 2007
Annex T Perceived Discrimination in New Zealand February 2006
Annex U Whakattaka Tuarua Mori Health Action Plan 2006-2011

Legislation referred to in this report can be foundaatw.legislation.govt.nz. New Zealand Law
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