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1. Thank you for this opportunity to provide information to the Commit®e apologise for
the lateness of this Report, but hope nevertheless that it wltbh@hform your consideration
of the topics raised.
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A. Information on Peace Movement Aotearoa

2.Peace Movement Aotearoa is the national networking peace orgamisagistered as an
incorporated society in 1982. Our purpose is networking and providing irtformand

resources on peace, social justice and human rights issues. Obersieim and networks
mainly comprise Pakeha (non-indigenous) organisations and indivicarads our national
mailing lists currently include representatives of one hundredifipehational or local peace,
human rights, social justice, faith-based and community organisations.

3. Promoting the realisation of human rights is an essential aspectr work because of the
crucial role this has in creating and maintaining peacefuéegesi In the context of Aotearoa
New Zealand, our main focus in this regard is on support for indigenous peoples' ingbest
as a matter of basic justice, as the rights of indigenous peoplgsagricularly vulnerable
where they are outnumbered by a majority and often ill-infornmedindigenous population as
in Aotearoa New Zealand, and because this is a crucial area wherperformance of
successive governments has been, and continues to be, partitaveely. Thus the Treaty of
Waitangi, domestic human rights legislation, and the international huiglats treaties to
which New Zealand is a state party, and the linkages among #éresejportant to our work;
and any breach or violation of them is of particular concern to us.

4. Our Report covers issues that are currently, or have been inghe Epecific focus of our
work. We wish to emphasise that the comments which followrara bur perspective and
observations as a Pakeha organisation; we do not, nor would we, purperspeaking for
Maori in any sense.

5.We have previously provided NGO parallel reports to treaty mong bodies and Special
Procedures as follows: to the Special Rapporteur on the SituatiorurofirH Rights and
Fundamental Freedoms of Indigenous People in280%he Committee on the Elimination of
Racial Discrimination (the Committee, CERD) in 2§0dintly with the Aotearoa Indigenous
Rights Trust and others, to the Human Rights Council for the Univeesadic Review of
New Zealand in 2008and 2004 to the Human Rights Committee in 26Ghd 2016 to the
Committee on the Rights of the Child in 20hd 201%; and to the Committee on Economic,
Social and Cultural Rights in 20%4nd in 201%.

6. We are not in a position to send a representative to the 82nd Sessiarg bappy to clarify
any information in this report if that would be helpful to Committeenimers.

B. Overview

7. This Report provides an outline of some issues of concern wjtrddo the state party's
compliance with the provisions of the International Convention on thmeirtation of All
Forms of Racial Discrimination (ICERD, the Convention). Its puep@s to assist the
Committee with its consideration of New Zealand's Consolidated 18th,and 20th Periodic
Report! (the Periodic Report).

8. During the time covered by the Periodic Report, there have d@emsiderable number of
developments which are of deep concern with regard to the governoemptiance with the
Convention, and in particular with the Committee’s General Recomaten No. XXIII:
Indigenous Peoplés(General Recommendation XXIII).
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9.In this Report we cover some of those developments, referémded List of Themé$, the
Committee’s 2007 Concluding Observatither to relevant paragraphs in the Periodic Report
as appropriate. It should be noted we have included some commentedopdeants since the

time covered by the Periodic Report so that the Committee hds dpte information on
matters of concern.

C. The Convention in domestic law
I) Lack of constitutional protection for Convention rights

10.In this section, we briefly outline the continued lack of prbé®m for human rights in
relation to domestic legislation; the Treaty of Waitangi atated human rights are covered in
section D below.

11.Since the state party last reported to the Committee, tiesdbeen no progress towards
ensuring that Convention rights, as well as those elaborated athtiehuman rights treaties
that New Zealand is a state party to, are fully protected. As statkd Periodic Report:

As Parliament is supreme, the Bill of Rights Act, other human rights instrsiam&hthe
Courts cannot directly limit Parliament's legislative powéts.

12. The state party then refers to the role of the Attornelye@sd in reporting inconsistencies
with the New Zealand Bill of Rights Act 1990 (NZBoRA) to pamiant, but this is not an
independent monitoring procedure because the Attorney-General is a gaviepoiiteian. As

the Committee pointed out in 20§7that requirement is insufficient to guarantee full respect
for human rights while the possibility remains that legislatiam ®de enacted, and the
Executive can act in a manner, which violates Convention and other human rights.

13.The state party comments that during the reporting period theseomly one piece of
legislation introduced that the Attorney-General found unjustifiab$grioninated against
Maori'’, but it should be noted that Bill was not introduced by the staty.gauring the
reporting period, parliament was notified of only 10 governméifg'Bthat contained one or
more inconsistencies with the NZBoRA, and generally they were enactedyany

14.The low level of NZBORA inconsistency notifications to parliameegms to have more to
do with the standard of consistency assessments than whethet proposed legislation is
actually consistent with the rights elaborated in the NZBoRA. éxample, the NZBoRA
consistency assessment of the Immigration Amendment® Bit the time known as the
Immigration (Mass Arrivals) Amendment Bill] and the briefea paragraph assessment of the
Mixed Ownership Model Bif® [now the Public Finance (Mixed Ownership Model)
Amendment Act 2012 and the State-Owned Enterprises Amendment A¢t Bott?stated the

proposed legislation “appears to be consistent with the rights eediims affirmed in the Bill
of Rights Act”.

15.With regard to the legislation that replaced the Foreshore andd5Aab2004, the Marine
and Coastal Area (Takutai Moana) Bil[now the Marine and Coastal Area (Takutai Moana)
Act], the Acting Attorney-General was of the opinion that any linotabf the right to freedom
from racial discrimination could be justified under NZBoRA, tget 5 (“reasonable limits
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prescribed by law as can be demonstrably justified in a freedamocratic society”) and that
the proposed legislation was thus consistent with the NZBoRA.

16.The NZBoRA in any event does not cover all of the rights elabdram the International
Covenant on Civil and Political Rights, on which it is based, tateathe full range of human
rights of all of the human rights treaties that New Zealardsisite party to - economic, social
and cultural rights are noticeably absent from its provisions.

» Suggested recommendatiolVe suggest the Committee recommends that the state party
amends the NZBoRA to include all civil, political, economic, sociakattdral rights; and
establishes an independent procedure for ensuring that legislatioonsistent with the
NZBoRA so that all human rights, including the right to freedom ftimerimination, are

fully respected and protected in domestic law.

ii) Article 14 Declaration

17.During September 2011, the Ministry of Justice invited comments on whathet the

state party should make a Declaration under Article 14 of trevéhtion. It should be noted
that this was in response to one of the recommendations duringZHaland’s Universal
Periodic Review, rather than to the repeated recommendations of the Committis in
regard. Peace Movement Aotearoa, along with others, provided t&ettbthe effect that an
Article 14 Declaration should be made as soon as possible.

18.According to information received from the Ministry of Justicelanuary 2013, the state
party is “still considering this issue and will be in the positmwgitze a final answer when the
Universal Periodic Review materials are released lateyéais™

» Suggested recommendatiolVe suggest the Committee recommends that the state party
makes a Declaration under Article 14 of the Convention without further delay.

i) Consideration of constitutional issues

19.As mentioned in the Periodic Repdrtthe state party announced a consideration of
constitutional issues in December 2010, which was part of the Nove2ib8 Relationship
and Confidence and Supply Agreement between the National Party avdddheParty; and it
appointed a 12 person Constitutional Advisory Panel to run the public engaigprocess in
August 2011. However, it is not clear how effective this process will be foradegasons.

20.Firstly, the Terms of Reference are comparatively réstei@bout what can be discussed;
for example, the reference to the NZBoRA refers only to prgpaghts and possible

entrenchmeit, with no mention of economic, social and cultural rights being addés to
provisions. While entrenchment may very well be one outcome giubkc discussion, there

is limited public understanding that only partial entrenchment woulgdssible given the

current commitment to the notion of parliamentary supremacy becawog entrenchment

provision could be overturned by a simple majority.

21.Secondly, the Terms of References refer only to “the role ofthaty of Waitangi within
our constitutional arrangements”, rather than to the key constitdtissue of Treaty-based
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constitutional arrangements to ensure that the rights of Maofully protected?® It should be
noted that the state party regularly refers to the Treatyafangi as “a founding document of
New Zealand”, as for example in the Periodic Repoyet there is no reference to the Treaty
in the Constitution Act 1986. The Treaty of Waitangi is seldonmrmedeto in legislation, and
even where there is a reference to it, the state pddgreegives effect to the Treaty, as the
example of the Public Finance (Mixed Ownership Model) Amendmen®812 in Section D
illustrates.

22.Even with that more limited question in the Terms of Referemszetare some hazards
involved in public discussion of the role of the Treaty o&it&hgi, and it is anyway a

discussion that should more appropriately be taking place betlegpatties to it - that is,

hapu and iwi, and the Crown.

23.Thirdly, the report of the Constitutional Advisory Panel will bdmitted later this year to
the Deputy Prime Minister and the Minister of Maori Affairbiavwill then submit a final
report to Cabinet, including “any points of broad consensus whetaefumwork is
recommended®. Restricting any action to points of broad consensus is unlikelgstatrin
increased, let alone full, protection for Maori and their collective andithdil human rights.

» Suggested recommendatiokVe suggest the Committee recommend that the state party
begins a process of negotiation with hapu and iwi on Treaty-based coostduti
arrangements to ensure the full protection of the collective and individual ofjMsori.

D. Indigenous peoples' rights: The Treaty of Waitangi, the rifpt of self-determination
and related rights, and the requirement of free, prior aml informed consent

24.As mentioned in section A above, our main focus with regard to huglats is on support
for indigenous peoples' rights, an area where the performanceadssive governments has
been, and continues to be, particularly flawed. As the Committae/ase, there has been a
persistent pattern of government actions, policies and peactihich discriminate against
Maori (collectively and individually), both historically and in the preskn.

25.Underlying this persistent pattern of discrimination has been thiald# the inherent and
inalienable right of self-determination. Tino rangatiratanga (somewhalogous to self-
determination) was exercised by Maori hapu (sub-tribes) anfirives) prior to the arrival of
non-Maori, was proclaimed internationally in the 1835 Declaratiomadépendence, and its
continuance was guaranteed in the 1840 Treaty of Waitangi.

26.In more recent years, self-determination was confirmed as a right peoales, particularly
in the shared Article 1 of the two International Covenants -t$n 2012 Concluding
Observations on New Zealand, the Committee on Economic, Social angraCuRights
specifically referred to Article 1 in its recommendations loa ihalienable rights of Magri-
and in the United Nations Declaration on the Rights of Indigenous PdbeBeclaration),
which the state party announced partial support for in 2010, where it is expiedffirmed as
a right for all indigenous peoples.

27.Allied to this is the right of indigenous peoples to own, develop, coatndl use their
communal lands, territories and resources, as articulated ner@eRecommendation XXIII
and in the UN Declaration.
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28.In addition, both General Recommendation XXIllI and the UN Dedteratefer to the
requirement that no decisions affecting the rights and inteséstgligenous peoples are to be
taken without their free, prior and informed consent - a minirstandard that the state party
has yet to meet, as outlined in the three examples below. Thsiprevof the UN Declaration
at Article 32 are particularly relevant to these examples:

1. Indigenous peoples have the right to determine and develop priorities and strategies fo
the development or use of their lands or territories and other resources.

2. States shall consult and cooperate in good faith with the indigenous peoplesiedncer
through their own representative institutions in order to obtain tfrele and informed
consent prior to the approval of any project affecting their landgenitories and other
resources, particularly in connection with the development, utitimadir exploitation of
mineral, water or other resources.

1) The foreshore and seabed legislation

29.Following the change of government in 2008, the state party announcedisiehéh
Review of the Foreshore and Seabed Act, the discriminaspgcts of which the Committee
expressed concern about in 280&nd 2007

30.The Review Panel reported back in June 2009 and recommended repeal of, thrdAa
longer conversation with Maori to find ways forward that respethe guarantees of the
Treaty of Waitangi, as well as domestic human rightsslatgon and the international human
rights instruments.

31.In response, in 2010, the state party issued a consultation documentwiRgvibe
Foreshore and Seabed Act 2004’ and held public consultation meetings, includmted
number with Maori, on its proposals for replacement legislation.

32.1t should be noted that despite hapu and iwi representativesmlyclrejecting the

government’'s proposals, on the grounds that the replacement legisiais not markedly
different from the Act, the state party nevertheless intratitice legislation, the Marine and
Coastal Area (Takutai Moana) Bill, in September 2010. The repladelegislation retains

most of the discriminatory aspects of the Foreshore and Séabed it treats Maori property
differently from that of others, and limits Maori control and autliaver their foreshore and
seabed areas.

33.0f the 72 submissions to the Select Committee considering thth&ilcame from marae,
hapu, iwi and other Maori organisations, only one supported the”Biil. addition, the
Hokotehi Moriori Trust, on behalf of the Moriori people of Rekohu (Gam Islands),
supported the Bill only in so far as it repealed the ForeshimdeSeabed Act and removed Te
Whaanga lagoon from the common coastal marine area. Regardless of thatfattout of 72
submissions from Maori did not support the Bill, it was enacted emrtéred into force in
March 2011.

34.The Marine and Coastal Area (Takutai Moana) Act 2011 placesealitnit on applications
for recognition of Maori rights in foreshore and seabed areashwhust be lodged with the
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Minister for Treaty of Waitangi Negotiations by 3 April 2017ccarding to the Ministry of
Justice, there have only been five applications from hapu and iwi, agel filom whanau
(family groups) for recognition of “customary marine title” under the %ct.

35.In enacting the legislation, the state party breached both the afgfittedom from
discrimination and the right of indigenous peoples to own, develop, carbluse their
communal lands, territories and resources, and ignored the requireméee, prior and
informed consent.

» Suggested recommendatioWe suggest the Committee recommend that the state party
repeals the Marine and Coastal Area (Takutai Moana) Act and enters praper
negotiations with hapu and iwi about how their rights and interests iatioal to the
foreshore and seabed areas can best be protected.

i) Privatisation of state owned assetéMixed Ownership Model) and water

36.In early 2012, the state party confirmed it was preparing to rerfmwe state-owned

enterprises (SOEs) from the State-Owned Enterprises Act 8836 Act) in order to partially

privatise them as part of its “mixed-ownership model” (51%estatned, 49% privatised)

policy. The first SOEs to be partially privatised are thergymeompanies Genesis Power,
Meridian Energy, Mighty River Power, and Solid Energy New Zealand.

37.While there has been a high level of public opposition to this, thesepauicular concern
among Maori because the SOE Act is one of the few pieceyisidtion that has a specific
Treaty of Waitangi requirement (Section 9 “Nothing in this Act shall getimai Crown to act in
a manner that is inconsistent with the principles of the Treaty oaWgi) and also provisions
to protect existing and likely future claims relating to landrently in Crown ownership
(Section 27A-D). The level of Maori concern greatly increashen it appeared that Section 9
of the SOE Act would not be included in the proposed new legislation.

38.In response, the state party announced a process of “consultatibbriMaori on 27 January
2012, less than a fortnight before the first consultation hui (meetiag)held on 8 February.
The consultation document was not available until 1 Februarges before the first hui. The
deadline for written submissions was only twenty-one days #feeconsultation document
was released. Ngati Kahungunu, the third largest iwi, was lethefinitial consultation hui

list.

39.The state party’s original intention to keep the clause rel#ditige Treaty of Waitangi out
of the SOE sales legislation was publicly revealed on 2 February 2012, foll®wiagdidental
uploading of a draft document to the Treasury weB$kghen the final consultation document
became available, it did not invite comment on the desiraloiitie SOE partial privatisation,
but only put forward three options: that the new legislation include a clemg@ $0 Section 9
of the SOE Act, that it should have a more specific Treaty atafgi clause, or that it should
have no Treaty of Waitangi clause at all.

40.Our written submission on this issue, included the following comnanthe consultation
process, which we include here as a summary:
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“The repeated statements from various government politicians indicating thdetiision
to go ahead with the SOE privatisation has apparently already been madellesgaof
what is said during the consultation, illustrate it is clearly na¢rea proper consultation,
let alone the negotiation that the Treaty requires.

We note in this regard that Section 9 of the SOE Act requires tbenCto act
consistently with the principles of the Treaty - such principlessaid to include good
faith and partnership, active protection, and a principle of redress. Nornlkesé have
been met by this consultation process.

In addition, the government has not met its obligations under intemstilaw with
regard to the minimum standards of behaviour expected of states in their relatiaitbhip
indigenous peoples.

The expectation that states will obtain the free, prior and inforooedent of indigenous
communities in relation to decisions that affect their lands, regsumghts and interests
has been outlined by, among others, the Committee on the Elimination @l Raci
Discrimination in General Recommendation XXIII (1997) when describing dtate
parties should meet their obligations in relation to the Internatidbahvention on the
Elimination of all Forms of Racial Discrimination, and the Comesition Economic,
Social and Cultural Rights in General Comment 21 (2009) in relation to ptaty
obligations under the International Covenant on Economic, Social and CultughtsRi
New Zealand is a state party to both of those instruments.

Free, prior and informed consent requires the government to approachamapiwi with

an open mind as to the possibilities on any decision that may affediatinds, resources,
rights and interests - not with a pre-determined agenda where the umdedgcision,
privatisation of state owned assets, has already been made.

Furthermore, we draw your attention to the recommendation by the Cemroitt the
Elimination of Racial Discrimination in 2007 that the government:

“should ensure that the Treaty of Waitangi is incorporated into domésgislation
where relevantjn a manner consistent with the letter and the spirit tifat Treaty It

should also ensure that the way the Treaty is incorporatedpanmticular regarding the
description of the Crown’s obligations, enables a better impleragah of the Treaty.

(Concluding Observations of the Committee on the Elimination of Raatibination:
New Zealand, CERD/C/NZL/CO/17, para 14, our emphasis).

We suggest that this recommendation is a good starting point for how tengant
should proceed - both the letter and the spirit of the Treaty requgetia¢éion with the
parties to it, not an over hasty process with a pre-determined outcAme.new
legislation must, as the Committee stated, enable better implementation aéahe ¥

41.0n 7 February 2012, while the “consultation” process was underway, e Gtauncil and

ten hapu lodged an urgent application with the Waitangi TriBUfarl a hearing into the SOE
privatisation on the grounds that the Crown has breached the dféMgitangi since 1840 by
failing to recognise Maori control and rangatiratanga over fregsterwand geothermal
resources, and has expropriated these resources without Maori consemhpensation. In
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response, the Prime Minister announced ftttet government is going to sell shares in state-
owned energy companies regardless of Maori oppositién”

42.In early March, the state party tried to have the applicatismissed’, but on 28 March
2012, the Waitangi Tribunal agreed that the urgent hearing should go ahead.

43.In the interim, the state party introduced the new legislatitwe Mixed Ownership Model
Bill 2012 - on 5 March 2012, and following its first reading on 8 MarchBilievas referred
to the Finance and Expenditure Select Committee. While the MixeteBhip Model Bill did
include the provisions of Sections 27A-D of the SOE Act, andStB& Act Section 9 clause
“Nothing in this Part shall permit the Crown to act in a manner tisaihconsistent with the
principles of the Treaty of Waitangi (Te Tiriti 0 Waitangf)"the latter is followed by “For the
avoidance of doubt, subsection @es not apply to persons other than the Crotin.”

44.In the state party’s information sheet on the new legislatios aithilition was explained as
follows:

“The Treaty is an agreement between the Crown and iwi. Therefagsenat possible to
bind non-Crown groups to Treaty provisions. Under the SOE Act, section i@sapply
to the Crown, and not to the SOEs themselves. Similarly, the Ttaasedn the Public
Finance Act will apply to the Crown and not to the mixed ownershippanies or
minority shareholders*

45.This argument is based on faulty logic because if the statg ipagbing to divest itself of
responsibilities by giving up full control of state owned asth&n it needs to do so in a way
that ensures Maori rights and interests under the Treaty déNgaare protected. Requiring
third parties to act consistently with the Treaty of Waitangi wouldwake them parties to it.
Furthermore, if the state party is retaining 51% ownership ofdh®anies created by the new
legislation, then surely those companies must be subject to Treaty pravisions

46.Public submissions on the Bill were due on 13 April 2012 - only 9 of the 1,448ssidmns
received were in favour of it, while 98.1% were oppdSed.

47.Before the Select Committee considering the Bill had even repbaek to parliament, the
state party was already setting in place the regulationghé new mixed ownership model
companies, for example, gazetting the Securities Act (Mixed GvipeModel Companies,
Crown Pre-Offer) Exemption Notice on 24 April 2012 with an entry fotce date of 26 April

2012.

48.0n 30 May 2012, after only one of hour of deliberation following a rushecgsaaf oral
submissions, during which most submitters were allocated ariivete time slot, the Chair of
the Finance and Expenditure Select Committee (a governmdititi@o) announced that
deliberations were complete, and the Bill was reported bagate@ament on 11 June 2012
(five weeks before the Select Committee report was due).

49.The Mixed Ownership Model Bill was divided into two Bills on 21 June 20tz Public
Finance (Mixed Ownership Model) Amendment Bill 2012 and the State-@\Emerprises
Amendment Bill 2012 - which were both passed by a 1 vote majority aluzé 2012, and
received Royal Assent three days later.
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50. The Waitangi Tribunal (the Tribunal) held its Stage | hearingstim National Freshwater
and Geothermal Resources Inquiry (WAI 2358) from 9 to 16 July and 19 Jalg®012.
During the hearings, the Prime Minister continued to make pubtiensémts to the effect that
the state party may ignore the Tribunal's finding and continue Wwéhfitst sale, of Mighty
River Power, in November as planrfédin addition, the state party put pressure on the
Tribunal to issue its findings by 24 August 2¢?1Dresumably so it could proceed with the
Mighty River Power sale.

51.0n 30 July 2012, the Tribunal issued an Interim Direction to tleevQstating their initial
conclusion:

" ... that the Crown ought not to commence the sale of shares in any Mixbd
Ownership Model companies until we have had the opportunity to completepoutr on
stage one of this inquiry and the Crown has had the opportunity to gs/eethort, and
any recommendations it contains, in-depth and considered examin&tion."

52.The Tribunal then released the pre-publication edition of its Stégerdm Report on 24
August 2012 (the final Stage | report was released on 10 December 20112¢. lLetter of
transmittal to the Prime Minister and other appropriate N&nssof the Crown, the Tribunal
said, among other things:

"In our view, the recognition of the just rights of Maori in theiater bodies can no
longer be delayed. The Crown admitted in our hearing that it has knownsef ¢tkeems
for many years, and has left them unresoRfédnd that' Although the claim was filed in
February 2012, it is but the latest in a long series of Maori claoriedal recognition of
their proprietary rights in water bodies, many of which date back toniheteenth
century.”

53.The Tribunal concluded that:

"If the Crown proceeds with its share sale without first drgain agreed mechanism to
preserve its ability to recognise Maori rights and remedy thegabh, the Crown will be
unable to carry out its Treaty duty to actively protect Maori progpaghts to the fullest
extent reasonably practicable. Its ability to remedy well-foundadns! will also be
compromised. We find in chapter 3 of this report that the Crailinbe in breach of
Treaty principles if it so proceed$®"

54.The Tribunal recommended:

“that the Crown urgently convene a national hui, in conjunction with iwi leadeesNew
Zealand Maori Council, and the parties who asserted an interest s dlaim, to
determine a way forward. In our view, such a hui could appropriately be &teld
Waiwhetu Marae. We recognise the Crown’s view that pressing ahghdhe sale is
urgent. But to do so without first preserving its ability to recegnMaori rights or
remedy their breach will be in breach of the Treaty. As Crown cosusehitted, where
there is a nexus there should be a halt. We have found that nexud.ttnekis national
interest and the interests of the Crown-Maori relationship, wermenend that the sale be
delayed while the Treaty partners negotiate a solution to this dilerfitna.”
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55.The state party rejected the Tribunal's recommendation for ianaathui, and instead
embarked on a five week pseudo consultation process on the possibiitysbhres-plus”
arrangement for hapu and iwi, one of the possible ways forward sedd®gtthe Tribunal,
even though the Tribunal had pointed tt all of the affected Maori groups want sharé%”

Prior to and during this procesthe Prime Minister described the “shares-plus” concept as
fundamentally flawed' and made comments to the effect that the state party was only
undertaking the “consultation” to demonstrate it was “acting in goak” fahould the matter

be taken to court.

56.0n 13 September 2012, a hui organised by Maori, which was attendedréytiran 700
Maori representing hapu and iwi, as well as Maori urban authorties other Maori
organisations, passed a resolution calling on national negotiations tpldakebefore the sale
of shares in state-owned power companies, and resolved to fund ra G&aocil court
challenge if the issues of proprietary rights over waterewet settled before the sale of
Mighty River Power? Following the hui, the Prime Minister said that there would be no
national settlement of water rightsand subsequently commented tHistaori had more
positions on water than Lady Gaga had outfits”

57.0n 15 October 2012, the state party announced there would be no furtheratimmswulith
hapu and iwi, and an Order in Council on 23 October would remove Migi®y Rower from
the SOE Act and bring it under the Public Finance Act (as amengdiaebPublic Finance
(Mixed Ownership Model) Amendment Bill 2012) to prepare it for Sile.

58.0n 19 October 2012, the Maori Council sought a judicial review in tga Bourt of some

of the state party’s decisions around the partial sale of ®tated assets, and the Waikato
River hapu Pouakani (which had won a Supreme Court decision clearingyhfer them to
claim ownership of parts of the Waikato River earlier in 201Rjated legal action to block
the Order in Council® On 22 October, the High Court set a November date for the Maori
Council hearing, and the state party put the Order in Council on hold.

59.During the three-day High Court hearing in November 2012, the Maori Cqjoingd by
the Waikato River and Dams Claims Trust and the Pouakani Clauns$) sought to challenge
three key decisions made by the Crown

(a) the direction by the Cabinet to the Governor-General to hintg force by Order in
Council the State-Owned Enterprises Amendment Act 2012. This hasffeloe of
changing the status of Mighty River Power (‘MRP’) from an State&€ Enterprise
(SOFE’) to a Mixed Ownership Model (‘MOM’) company;

(b) amending the constitution of MRP (and later the other SOE companigsh
currently requires 100 per cent of the shares to be held by the Ghoeugh the relevant
Minister, to permit 49 per cent ownership by private persons; and

(c) offering for sale and selling up to 49 per cent of the shares in MRP.

The Maori Council contended that, with respect to each decision, then@nomst act in a
manner that is not inconsistent with the principles of the TreatyWaitangi. This
argument was premised on the decisions being subject to the Treaty psnmiplision
in either s 9 of the SOE Act or s 45Q of the Public Finance Ameridkne According to
this argument, ministerial action would be inconsistent with thatyrié the Crown did
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not first implement protective mechanisms to provide for ssdi@nd protect Maori
proprietary rights to water and geothermal resources before making anlyeothree
decisions’

60. The Maori Council also argued that:

there was inadequate consultation in relation to these decisions, whicieasistent
with the principles of the Treaty; the Crown made an error ofbgwiaking into account
the idea that “no-one owns the water” when deciding whether it®r&tivere consistent
with Treaty principles; the Crown'’s failure to wait for thenepletion of both stages of the
Waitangi Tribunal inquiry was unreasonable; it was an error of faclaer to conclude
that a sale of 49 per cent of the shares of MRP would not be in@nsigth Treaty
principles; the intention to proceed with the sale of shares wagachrof a legitimate
expectation held by Maori that the Crown would act with utmost good faith aivelgct
protect Maori interests; and that the Crown had breached the requirenoéntatural
justice by proceeding with the sale of shares before Maaiimsl to the water and
geothermal resources could be properly heard.

The Waikato River and Dams Claims Trust also argued that the Craletision to
proceed with the sale of shares in MRP is a breach of s64(3) ofvdikato-Tainui
Raupatu Claims (Waikato River) Settlement Act 2810.

61.While the High Court hearing was underway, the Prime Ministel isaparliament that
there would be no negotiations, even if the Maori Council action was succéssful.

62. The High Court decision, released on 11 December 2012, found in favoursthtin@arty,
ruling that none of the decisions taken by the Crown to advance thefdhlbse shares were
reviewable, that is, those decisions could not be reviewed byotitescand that even if the
decisions were reviewable, none of the grounds for review that argued by the Maori
Council would succeetf.Rather a contrast to the findings of the Waitangi Tribunal, which is
after all, the specialist Permanent Commission of Inquiry cHargdgth making
recommendations on claims brought by Maori relating to actiomsnissions of the Crown,
which breach Treaty of Waitangi.

63.0n 18 December 2012, the Maori Council was given leave to appeal tiseonlen the
Supreme Court, and the case was considered at on 31 January and 1 R€dBiaAlthough
the state party demanded the Supreme Court decision by 18 KelihgaCourt has resisted
such unseemly political interference, and on 14 February 2013 issuediudeMiaying it
expects to deliver its judgement by the end of this m&nth.

64.To conclude this sorry saga, in keeping with its clear deterrmma&ti go ahead with the
asset sales regardless of opposition from hapu and iwi, to undeuattiee than to respect and
protect their rights and interests, and in an apparent attempgd@dit the decision of the
Supreme Court before it had even heard the appeal, there were iedecember 2012 that
the state party had asked Crown Law to look into the possibilitiehaifenging the Chief

Justice being on the full-court panel that would consider the appeabwesting her to recuse
herself from it, on the grounds that prior to her appointment she dtaed #or the Maori

Council in several cases in the late 1980s through to the mid-19%@sre was no similar
suggestion that other Supreme Court judges might recuse themsehlresgraunds that they
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have acted for the Crown in the past, not even in the case ofraneas Solicitor-General for
11 years before he became a judge in 2000.

» Suggested recommendatioWe suggest the Committee recommend that the state party
suspend any sale of state owned assets immediately, and that suclo saléproceed until
a process of full and proper negotiation with hapu and iwi has been held, and all gendin
claims before the Waitangi Tribunal or subject to direct negotiatiomedng land and
resources that will be affected by the mixed ownership nawdeksolved to the satisfaction
of the hapu and iwi involved.

65. It should be noted that there are other issues with the Mixed Qwmédsdel legislation -
for example, the SOE Act included a social responsibility claegeiring every SOE to be:
"an organisation that exhibits a sense of social responsibility by haggegd to the interests
of the community in which it operates and by endeavouring to accommodateoaragyec
these when able to do s@here is no social responsibility clause in the new legislation.

66.In addition, the new companies created by the Act have beewedrfrom the ambit of the
Ombudsmen Act 1975 (which provides a mechanism for the investigdtmymplaints about
administrative acts, decisions, recommendations and omissions 1@l egrat local government
agencies, including SOEs, by an Ombudsman) and the Official Information Act 1982.

67.According to some reports, the Minister of Finance has ackdgetkthat the profits the
government will lose as a result of the SOE partial prigatia will exceed the savings from
the resulting reduction in débt- this calls into question the purpose of this exercisehes
state party has described it from the outset as a way of reducing debt.

iif) Deep-sea oil seismic exploration and drilling, andhydraulic fracturing

68. Another example of the failure of the state party to obthe ftee, prior and informed
consent of indigenous peoples relates to the state party awahndirigrdzilian oil company
Petrobras a five-year exploration permit for oil and gas in the RaukumaraiBdsine 2010.

69. The Raukumara Basin is a marine plain that extends 4 and 110 kilornteetites north-
northeast of the East Coast of the North Island, located eettixe volcanically active Havre
Trough to the west and the active boundary of the Pacific andafiasttectonic plates to the
east. The permit covers 12,330 square kilometres.

70.The Orient Express, a deep-sea oil survey ship, conducted se&ssting in the Raukumara
Basin on behalf of Petrobras in 2011. The first two stages of exploratvolved seismic
surveying - firing compressed air from the surface to tladesd, and measuring the acoustic
waves bouncing back to the sonar array trailing 10 kilometres behin@rtaet Express.
Seismic surveying can have an adverse impact on marinedpecially marine mammals, and
the surveying took place during the season of whale migration along the East Coast.

71.Local iwi, Te Whanau a Apanui, did not give their consent to the eaarpermit being
issued or to the seismic surd&which they are strongly opposed to:

“This activity is being permitted in the rohe of Te Whanau a Apanui and Ngati Porou:
* Without our agreement or consent,
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* In the face of strong opposition,

» Contrary to the acknowledged mana of our hapu,

» Contrary to agreements either entered into or being concluded with the Crown,

» Without assurances regarding environmental standards and protection,

* In breach of the Treaty of Waitangi, and the Declaration of the Rights
Indigenous Peoples, and

* Which detrimentally affects the lives, livelihoods and surna¥ahe communities
of Te Whanau a Apanui and Ngati Pordii.”

72.The permit included permission for Petrobras to drill an explorateiy/and the local iwi
were also strongly opposed to the possibility of an exploration well being drffléukir coast.
The Deepwater Horizon oil and gas spill in the Gulf of Mexico in 204@ieh has threatened
the economic and cultural survival of local indigenous commuffitieswas from an
exploratory well at a depth of 1500 metres, whereas the proposed depdhilling an
exploratory well in the Raukumara Basin ranges from 1500 to 3000 mietraddition, the
Raukumara Basin sits on a major and active fault line, and there are fregytlegtigkes in the
area. It is therefore a particularly hazardous area in which to undentakieiling activities.

73.When the seismic survey began, a flotilla of small boatellie/to the area to observe the
Orient Explorer and to protest its presence; in response, teepsaidy sent two navy warships
and an air-force plane. On 23 April 2011, the skipper of the Te WhaAparai tribal fishing
boat San Pietro, was arrested at sea and detained on a navywidssishing in Te Whanau
a Apanui customary fishing grounds approximately 1.5 nautical raiesy from the Orient
Explorer. The arrest came the day after Maritime NZ wéhdthe exclusion orders that police
officers, assisted by the navy, had issued to boats in tha@tyiof the Orient Explorer the
previous week. (The charges against the skipper of the Te Whanau a fglsing boat were
dismissed on 26 July 2012, on the grounds that there was no jurisdiction to arhesgeriem
as the alleged offences had taken place beyond the 12 mile h#aticabeyond the state
party’s jurisdiction?’)

74.0n 4 May 2011, the Acting Minister of Energy and Resources was asked in patliaithe
free, prior and informed consent of Te Whanau a Apanui had been obtairedgtionrto the
Petrobras permit, and she answered “Rfo”.

75.1n September 2011, Te Whanau a Apanui applied to the High Court foicajudview of
the Petrobras permit on the grounds that the state party:

» failed to properly consider the environmental impact of Petrbbhdivities, as required
by New Zealand's obligations under customary international lawJtiigeed Nations
Convention on the Law of the Sea 1982, and the Convention for the Protection of
Natural Resources and Environment of the South Pacific Region 1986;

 failed to properly consider the potential effects on marine wildlife;

» failed to factor in the requirements of the Treaty of Waitamdich should have
included consulting with Te Whanau a Apanui; and

» failed to consider the iwi's fishing rights and customary title claoth¢ area.

76.Concern about the Petrobras permit heightened in early October 20hltiveheontainer
ship MV Rena ran aground on the Astrolabe Reef, 22 kilometres froenthence to the port
of Tauranga in the Bay of Plenty on the East Coast of the NoahdIlsThe resulting
environmental disaster from leaking oil and the contents of contairsestsed off the ship not
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only heightened awareness of the costs of oil contamination, but algee dftate party’'s
unpreparedness for even a comparatively small marine oil spiltagealessels and equipment
had to be brought from overseas.

77.The coastline, estuaries and seafood gathering areas of hapu andhieviBay of Plenty,
including Te Whanau a Apanui, were seriously affected by thepdilin particular. The threat
to Ngati Porou’s coastline prompted one of their leaders to deskhéalstate party’s assurances
that the country is prepared to respond to marine oil spillsfietitidus myths™, and in
January 2012, 16 coastal iwi affected by the Rena disaster t@ladRoyal Commission of
Inquiry into the grounding’

78.Meanwhile, in December 2011, the High Court approved Te Whanau a Apgplitation
for a judicial review; and in the same month, Radio New Zealand reported that:

“Court documents obtained by Te Manu Korihi show the Government denmawfully
granted the permit. The papers show the legal team for the Mira$t&nmergy and
Resources sathere was no obligation to consulith the iwi about the granting of the
permit to the Brazilian company, Petrobra¥.[our emphasis]

79.The judicial review was held in the High Court in Wellington on 5 addrée 2012, and it
emerged during the court hearing that Te Whanau a Apanui had askkd feermit to be put
on hold pending foreshore and seabed negotiations, but the then Ministeergfy Eand
Resources, Gerry Brownlee, said there was no connection betwe@edbtiations and the
permit and issued it.

80.In a ruling 22 June 2012, the application for judicial review wasiidsed. Te Whanau a
Apanui lodged an appeal on 19 July 2012 on the grounds that the Mineralsni?negfar
Petroleum - which the Minister of Energy was legally requitedfollow - required
consideration to be given to any international obligations that medegant in managing the
petroleum resource; this must include environmental consideratimhghe@ Minister told the
High Court that he did not consider these before granting the permit.aféeyso appealing
the finding that the Crown did not breach its Treaty of Waitangi obligations, inglalities of
active protection and proper consultation with iwi before awarding the permit.

81.0n 4 December 2012, Petrobras withdrew from the Raukumara Basin’peFhnt Court of
Appeal has not yet heard Te Whanau a Apanui’'s appeal.

82.1t should be noted that the Raukumara Basin is not the only area Wéaeu and iwi are
concerned about off-shore and on-shore oil exploration and drillings @mihusiastic support
for the exploration industry and its aim to make New Zealand axpetrter of oil by 2030,
the state party has issued permits similar to that awaodBdttobras for areas covering most
of New Zealand’'s coastline. According to the Parliamentary r@issioner for the
Environment, licences and permits granted in the last 10 yeaedation only to petroleum
deposits on and beneath the ocean floor include two permits for miniredepet and 21
permits for exploring for petroleuf. In December 2012, the Ministry of Economic
Development announced the ten most recent permits had been avardeel 2012 block
offers, covering:

“... 40,198.53 km2 of offshore seabed and 3305.45 km2 of land in Waikato, Taranaki,
Tasman, the West Coast and Southlaffd”.
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83.Last year, the Texas-based oil company Anadarko undertook explodaidbng at depths

of 1400 and 1600 metres off the Taranaki cdaand Andarko will undertake further drilling
towards the end of this ye&drlt was announced today that an additional two offshore rigs will
undertake an extensive work programme in the latter half of tlisayeund New Zealand’s

coastline”®

» Suggested recommendatioWe suggest the Committee expresses concern about the state
party's oil exploration and drilling programme and recommends that the state party put all
oil and gas exploration and drilling on hold until the affected hapu and iwi have been fully
consulted and have expressed their free, prior and informed consent for suckeadtvit
take place in their respective lands and coastal areas.

84.1t should further be noted that hapu and iwi are similarly concerpeat ¢he impacts of
proposed hydraulic fracturing (fracking) in their respective sardfar example, Te Whanau
a Apanui has indicated their opposition to fracking in their terfifpother East Coast iwi
have expressed concétras have Taranaki haffu

» Suggested recommendatiolVe suggest the Committee recommends that proposals for
hydraulic fracturingshould be put on hold until the affected hapu and iwi have been fully
consulted and have expressed their free, prior and informed consentctoiactivities to
take place in their respective areas.

E. Rights of refugees and asylum seekers

I) Immigration Amendment Bill

85.The Immigration Amendment Bill, initially known as the Immigoati (Mass Arrivals)
Amendment Bill, was brought to the Committee’s attention undezatly warning and urgent
action procedure in July 2012 by the Refugee Council of New Zealandhanteen the
subject of a submission by the Office of the United Nations idigmmissioner on Refugegés
(UNHCR) so we will not go into the details here except to provide a brief update

86.The Transport and Industrial Relations Select Committee providedj@rity report (with
minority opinions from the Labour Party and Green Party who oppodgilthéo parliament

on 28 August 2012, recommending only minor amendments to the proposed legislation.
According to the Hansard record of a debate in parliament on 1Rdfgl®013, the second

reading of the Bill will be “soon®’

» Suggested recommendatio/e suggest the Committee recommends that the state party
does not enact the Immigration Amendment Bill.

i) Australia / New Zealand agreement on refugees, Februgr2013

87.During a recent visit of the Australian Prime Minister, thdesggarty announced fhas
agreed to resettle 150 refugees who are subject to Australigisooéf processing legislation”

and that:
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“These 150 refugees will form part of the quota of 750 refugees Newndealready
takes as part of its commitment to the United Nations High Cssioni for Refugees
(UNHCR). They will not be in addition to the quofi.”

88.Subsequently, the Prime Minister said:

“ ... the offer also opened the way for New Zealand to send refugees that arrived here t
Australia's offshore processing camps, which would be a strong deterrent to them coming
to this country.®®

89.As the Committee will be aware, the conditions at Austrabffshore processing camps are
of serious concern to the Australian Human Rights Comm&sionl the UNHCE,

» Suggested recommendatioWe suggest the Committee recommends that the number of
refugees admitted to New Zealand from Australian detention centres are additica#hé¢o,
than deducted from, the numbers admitted under the UNHCR quota; and that nesejuge
asylum seekers wishing to enter New Zealand are processed utliAnsdetention
facilities.

90. Thank you for your consideration of the issues raised in this Report.

F. List of suggested recommendations
C. The Convention in domestic law

i) Lack of constitutional protection for Convention rights: We suggest the Committee
recommends that the state party amends the NZBoRA to include all civil, patiticabmic,
social and cultural rights; and establishes an independent procedurenguriag that
legislation is consistent with the NZBoRA so that all human righ¢tuding the right to
freedom from discrimination, are fully respected and protected in domestic law.

i) Article 14 Declaration: We suggest the Committee recommends that the state party
makes a Declaration under Article 14 of the Convention without further delay.

iii) Consideration of Constitutional Issues We suggest the Committee recommend that the
state party begins a process of negotiation with hapu and iwi on Treaty-baséidutonsl
arrangements to ensure the full protection of the collective and individual nfMsori.

D. Indigenous peoples' rights: The Treaty of Waitangi, the right ofself-determination
and related rights, and the requirement of free, prior and informel consent:

i) The foreshore and seabed legislationVe suggest the Committee recommend that the
state party repeals the Marine and Coastal Area (Takutai Moana) Act and @mtte proper
negotiations with hapu and iwi about how their rights and interests iatioel to the
foreshore and seabed areas can best be protected.

i) Privatisation of state owned assets (Mixed Ownership Modeand water. We suggest
the Committee recommend that the state party suspend any salgteofowned assets
immediately, and that such sales do not proceed until a process of fullpramper
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negotiation with hapu and iwi has been held, and all pending claims before the Waitangi
Tribunal or subject to direct negotiation covering land and resourceswliidbe affected by
the mixed ownership model are resolved to the satisfaction of the hapu and iwgdhvol

iii) Deep-sea oil seismic exploration and drilling, and hydaulic fracturing: We suggest
the Committee expresses concern about the state party's pidraion and drilling
programme and recommends that the state party put all oil and gas explaadairilling
on hold until the affected hapu and iwi have been fully consulted and have edpitess
free, prior and informed consent for such activities to take place in thepeotive lands and
coastal areas.

We suggest the Committee recommends that proposafsydoaulic fracturingshould be
put on hold until the affected hapu and iwi have been fully consulted and haessedr
their free, prior and informed consent for such activities to tdkeepin their respective
areas.

E. Rights of refugees and asylum seekers

i) Immigration Amendment Bill : We suggest the Committee recommends that the state
party does not enact the Immigration Amendment Bill.

i) Australia / New Zealand agreement on refugees, Febrma 2013 We suggest the
Committee recommends that the number of refugees admitted to NeandZdadm

Australian detention centres are additional to, rather than deducted frioenntimbers
admitted under the UNHCR quota; and that no refugees or asylum seekkirsgwd enter
New Zealand are processed at Australian detention facilities.
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