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Submission to the Fisheries and Other Sea-Related Legislation Select Committee on the Foreshore and Seabed Bill.
This submission is from John Lawson, Raglan. I wish to appear before the committee to speak to my submission, but would be grateful if hearings could be held locally.
I oppose this bill and ask that it be abandoned and that Government negotiate with Tangata Whenua to recognise Te Tiriti O Waitangi, Tupuna Title and share resources equally because:
1. It breaches the Treaty by which the Crown has the right to govern. The second article says, “Her Majesty . . . guarantees to the . . . Tribes of New Zealand . . . families and individuals thereof the full exclusive and undisturbed possession of their Lands and Estates Forests Fisheries and other properties which they may collectively or individually possess so long as it is their wish and desire to retain the same in their possession”. Terra Nullius does not apply in Aotearoa, but the Treaty does. The fact that tangata whenua has undeveloped spaces, in the view of some Tauiwi, and that those spaces, have a value, does not give the crown the right to confiscation.
2. Most, if not all, of the seabed cases could have been avoided had the crown ensured that local government complied with section 33 of the Resource Management Act (RMA).
3. It takes away the Magna Carta right to due legal process, extinguishes international rights of Indigenous Peoples and marginalises internationally recognised rights handed down to Tangata Whenua through whakapapa, mana atua, mana tupuna, mana whenua, mana moana, tikanga, and kawa. Non-Maori not only have their normal property rights protected where Tangata Whenua do not, but also have access to the new “customary rights”. It therefore breaches the Convention on the Elimination of All forms of Racial Discrimination and the Bill of Rights Act by depriving litigants of the fruits of litigation, unreasonable seizure, deprivation of the right to enjoy minority culture and discrimination on the grounds of race.

4. Some clauses give an impression of fairness, yet all are weighted to alienating Tangata Whenua rights in favour of commercial opportunity. 
If the Bill is not abandoned, I ask for the following amendments:
Clause 3 to read: “the full legal and beneficial ownership of the foreshore and seabed in the Crown to ensure that the public foreshore and seabed…is preserved in perpetuity for the people of New Zealand”.
Clause 12 to read that “no part of the public foreshore and seabed may be alienated or otherwise disposed of”. The Crown justification for the bill has been Tangata Whenua’s option of selling, yet this Clause gives the Crown the right to do just that. Successive governments have sold national assets, not least the railway track, which has just been bought back. 
Clause 29 delete as it purports to create a High Court jurisdiction to grant a new “customary rights order” to any group. There are already several pieces of legislation that guarantee the rights of ports to conduct business. The Treaty provided for rights to be sold through the Crown. It did not provide for them to be acquired by custom. Therefore any rights not sold must remain with Tangata Whenua.
Clause 33 to read that orders are referred to the Crown to “actively redress Tangata Whenua customary rights” ‘Redress’ is not defined in the Bill but government said, “We have the ability to control and manage. The Crown will enter into good faith discussions as to how proposals for partnership can proceed in the future in those cases – which will be relatively rare where a…right might have been recognised”. (Parliamentary debate, April 8, 2004). This is no more than the RMA consultation provisions.
Clause 37 needs to make clear that a customary rights order will permit the exercise of kaitiakitanga with rangatiratanga.
Clause 64(1) recognises a commercial benefit, but Clause 64(2) needs amendment, as it states that any development or commercial benefit “is subject to the scale…of a customary activity”. The Bill effectively denies a right of development and confines Tangata Whenua to whatever scale of activity was practiced in the past, while ignoring traditional trading practices. This bill refuses to acknowledge that Tangata Whenua were exporting prior to 1840 and post 1840 using resources that were subsequently denied to them through successive legislation up till now. The Bill provides an automatic right to benefit commercially from a specifically recognised customary activity. However, the right to commercial benefit is limited to the scale, extent and frequency stated on the “customary rights order”. As a result, the right to commercially benefit from customary rights is very limited, and is likely to be of limited benefit to Tangata Whenua. 
Clauses 84 to 89 Tangata Whenua expect to exercise their customary rights through the established RMA processes, so that the provision for “customary order holders” to undertake development “without resource consent”, opens the door to environmental damage. At present, the RMA case law has clearly established that, Tangata Whenua is more than an interested party. The amendment to the RMA to allow Tangata Whenua only to consult and to achieve an “expression of kaitiakitanga” 3 (c) is retrograde. After 10 years and numerous applications by iwi authorities, Tangata Whenua have never been granted positions as Hearing committee members, or environment court Commissioners.
Therefore, a new clause should be added, in line with the Treaty, stating that: “At all RMA hearings Tangata Whenua have equal representation.” 
Clauses 68 and112 require that any “customary rights order” must be registered with the CEO of the Ministry of Justice in a new “foreshore and seabed register”. The ability to hold “discussions” with the crown once the new rights are “registered” for Iwi and Hapu, will not result in meaningful dialogue unless effective clauses are added. 
Clause 111 to read that the new rights and “ancestral connections” WILL be “recognised” in Treaty settlements between Iwi and the Crown and reverse the burden of proof, as proving the new rights will be beyond most. By 1840 Tangata Whenua were not hunter gatherers, so that traditional activities need to go beyond taking hangi stones, launching waka, etc.
31 December 2015 as a shut off date represents an arbitrary extinguishing of Treaty rights. 
New clauses should be inserted to achieve:
“New Zealand’s withdrawal from or renegotiation of, existing agreements affecting the foreshore or seabed and a moratorium on negotiations”. 
“Te Tiriti O Waitangi recognition in all international agreements”
These Trade and Investment agreements are based on a worldview that sees everything as a commodity and steadfastly believes that nature exists for companies to exploit so as to maximize profits. These agreements are very powerful and are enforceable by an international WTO panel of experts who hold their hearings in secret. The property, cultural, social and environmental rights of Tangata Whenua and the general public are signed away in favour of multinationals. In the area of mining rights on the sea floor alone, agreements are worth millions to companies who have no hesitation in seeking a decision from this international panel if they see that governments are restricting their ability to exploit their rights, when and where, they see fit.
