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November 2010
Submissions due on the Marine and Coastal Area (Takutai M oana) Bill

Kia ora,

A reminder that the deadline for submissions on the Marine andaCdasa (Takutai
Moana) Bill 2010 (the Bill) and Supplementary Order Paper 167 is Fridajovember. If
you have not already made a submission on the Bill, please considgrsdot it does not
need to take much time, your submission can be as brief as yantk&mply outline your
general concerns about the legislation.

Some comments on the Bill are included below, as wellnks io more information, and
details of how you can make a submission online. This messagailebéer on the Marine
and Coastal Area (Takutai Moana) Bill pagétip://www.converge.org.nz/pma/macab.htm

If you are making a submission on the Bill, please consider seadiogy of it to Peace
Movement Aotearoa, emalima@xtra.co.npr by post to PO Box 9314, Wellington 6141 -
please indicate when you send the submission if it is for our filgsooml you are happy to
have it available online for others to read. If you are agred¢alphat, it will be uploaded to
the Marine and Coastal Area (Takutai Moana) Bill page, thank you

* Some comments on the Bill

While the repeal of the Foreshore and Seabed Act (FSA) is ofecatgteome, and the
Marine and Coastal Area (Takutai Moana) Bill 2010 (the Bill)yntee considered an
improvement on it at first glance, the Bill does not adedyatddress the fundamental
problems with the FSA. As such, it will not provide eitheust por a durable solution on the
foreshore and seabed.

The Bill is based on the same monocultural thinking that undéhieesSA, it too has been
developed within a Pakeha legal framework, and it does not subByaitiprove on the
regime imposed by that legislation.

As with the FSA, the Bill discriminates against Maori whempared with others - both in
terms of what it provides, and in terms of the processes hapuwarwill have to go
through to gain even the limited “rights” contained in its provisigmecesses that others
are not required to go through to prove that something belongs to them.

When introducing the Bill, the Attorney-General statéichi$ Bill, unlike the Foreshore and

Seabed Act 2004 which it replaces, treats all New Zealanders inclidiangi without
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discrimination and recognises that we all have legitimate and longstandingstsenethis
part of our heritag¢! This is not only inaccurate because the Bill obviously does
discriminate against Maori, but it also contradicts the Acitigrney-General’s analysis of
the Bill in terms of its consistency with the New Zealand @&flRights Act (NZBoRA):...

it remains that the rights to land that they would otherwise enjoy aterially diminished

by the requirement to yield to a broad range of activities by othdrge comparable
freehold titles are unaffected. This is an inherent disadvantage anthatareason, a prima
facie issue of discrimination on the basis of race in terms of’$ 19.

It should be noted that the issue of racial discrimination (alotty lveaches of the Treaty
of Waitangi and of other human rights) was raised in the Waitgunal's Report on the
foreshore and seabed policy in 2604nd that the FSA has been found to discriminate
against Maori by the UN Committee on the Elimination of Rabigtrimination (CERD)

in 2005 and 2007, by the UN Human Rights Committee in 2618nd by the UN Special
Rapporteur on the Rights of Indigenous Peoples in 2@06 2018, The Bill does not
correct the fundamental issue of discrimination.

Similarly, breaches of the Treaty, as outlined by the Waitdngunal in relation to the
foreshore and seabed policy in 2004 and in the Report of the Ministevi@wRBanel in
relation to the FSA in 2009are not addressed - the Bill is not consistent with either the
guarantee of the continuation of ‘te tino rangatiratanga o o ratou wheratau kainga me

0 ratou taonga katoa’ in Article Il, nor of the rights of alizens to equal treatment under
the law in Article 11{*°.

The Bill appears to be based on a common law framework, whichndbessolve either
the Treaty or human rights breaches, and can itself be saiditscbieninatory, in particular
because it does not reflect tikanga Maori. Rather than besgusion, a common law
approach is the problem because it does not provide for the full reoagoi all Maori
rights and interests in foreshore and seabed areas, but rathegdeernment defined and
restricted version of what it thinks they should be.

The tests included in the Bill for “customary title” - that haypuwi hold the specified area
in accordance with tikanga, and have exclusively used and occupied ¢tifeed@mrea from
1840 to the present day without substantial interruption - and for a feastaight” - that
it has been exercised since 1840 and continues to be exercised incalgoasirea in
accordance with tikanga - further highlight the injustice inheiretiis approach. There is
no allowance for whether tikanga requires exclusive occupatiorusagdor whether such
occupation or use was prevented by confiscation or other unjust meakaedy others,
which comprises a double injustice.

Furthermore, it is clear from a Ministry of Justice documentthe transitional period
between enactment of the Bill and the determination of custoritir}, tthat: ‘Until the
formal establishment of customary title over an area, the governmané&stion is
“business as usual” for the granting of resource consents and conservatiortgpexar the
foreshore and seabé&d? This raises a further question around what exactly will befdeft
those hapu and iwi who are in a position to gain legal recognition tdmoasy title over
their foreshore and seabed areas.
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Although in the NZBoRA analysis, and elsewhere, government@ahs have maintained
that ‘the Bill follows an extensive process of consultation with Mabrthe Bill clearly
does not reflect what hapu and iwi said in that process. For exathpl Te Puni Kokiri
briefing to the Minister of Maori Affairs on the key issuased at the consultation hui held
in April states: Participants generally supported the repeal of the 2004, Actd “While
some hui attendees expressed their support of the government's pppusst either did
not support the proposals or expressed a desire for them to be modfifiedaddition,
“Many submitters articulated their preference that the Trehtyaitangi form the basis of
discussions, and that a working party should be formed to discussuks.fs

Presentations to the consultation'fiiearly rejected the government’s proposals on which
the Bill is based, highlighting its similarities with ti&A, as have statements from hapu
and iwi since the legislation was introduted

Furthermore, the obligations on states with regard to the glartimeasures required to
ensure the human rights of indigenous peoples are protected,catatati for example in
the CERD’s General Recommendation No. 23, have not been maillTtlearly does not
"protect the rights of indigenous peoples to own, develop, control and usedhemnunal
lands, territories and resource$". Nor has the government in any way metréguirement

of ensuring"effective participation by indigenous communiti@s"decision- and policy-
making relating to their rights and interéstsSimilarly, the government has not ensured
"that no decisions directly relating to [indigenous peoples] rights and isterare taken
without their informed consent™

Instead, a footnote in the NZBORA analysis stat&onie of the comments by United
Nations authorities have suggested that such consultation must pursue rgaoned
consent, which has not occurred here and that principle is not accepted asabjehl*™
Incidentally, the footnote includes references to both CERD and théduiNan Rights
Committee in connection with this - the Committees that as@dy monitor compliance
with the International Convention on the Elimination of Racial Dmsicration and the
International Covenant on Civil and Political Rights: human sighgaties to which New
Zealand is a state party and which place legally binding obligatiorise government.

Finally, much of the government hype around the Bill has been arounkifthfieosn Crown
ownership in the Act, to the concept @iommon marine and coastal area”. However, as
the nature and extent of the “customary title” or “rights” avddao hapu and iwi will

be determined by the Crown, and regulatory responsibility will rewéh central and
local government, it is difficult to see theommon marine and coastal area” as anything
other than de facto Crown ownership.

The recommendation that we are making in our submission on the Bidit the FSA must
be repealed, and that proper consultation with hapu and iwi must tades h@éore any
replacement legislation is enacted, especially as themnssderable doubt about the extent
to which the Bill reflects the views of hapu and iwi. Thiseasslly reflects the position of
the Waitangi Tribunal in 2004 (“the longer conversation”, althougkrgihe government’s
“business as usual” approach, it needs to be sooner rather thandatire Ministerial
Review Panel in 2009, and of the UN human rights bodies referredve.abo
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We are not convinced that a satisfactory resolution can be fouhuhwhe confines of 'the
law' as it currently exists, because it does not and cannot adgqeatelsent or respect the
collective rights of Maori. Our view therefore remains tihat way forward lies in what the
Waitangi Tribunal referred to aght full restoration of te tino rangatiratanga over the
foreshore and seab&d. As stated in WAI 1071%... a government whose intention was to
give full expression to Maori rights under the Treaty [in 2004] wouldgedse that where
Maori did not give up ownership of the foreshore and seabed, they should confioeed
as its owners?®

The full restoration of te tino rangatiratanga over the foreslamd seabed can only be
achieved by full and proper consultation with hapu and iwi, because rdgrbe done
within a tikanga Maori framework. In addition, as a matitesimple justice - because the
foreshore and seabed areas were taken from hapu and iwi, natthrenNew Zealanders -
it is imperative that it is hapu and iwi who determine thg teaachieve such restoration in
their respective rohe.

That is the only resolution that would be consistent with the yireath domestic human
rights legislation, and beyond that, with the government's didiga under international
law.

* Where you can get mor e infor mation

1) Marine and Coastal Area (Takutai M oana) Bill: The Bill Digest is available at
http://www.converge.org.nz/pmal/fsbd1804.pdiie html version of the Bill is at
http://www.legislation.govt.nz/bill/government/2010/0201/latest/\&hdimi#dIim3213131
and the pdf version is at
http://lwww.legislation.govt.nz/bill/government/2010/0201/latest/096888&f8a67. pdf
Supplementary Order Paper 167 is available at
http://www.legislation.govt.nz/sop/government/2010/0167/latest/wiimhdtdlm3257801
The Hansard record of the debate during the first reading of this Buailable at
http://www.parliament.nz/en-
NZ/PB/Debates/Debates/7/1/7/49HansD_ 20100915 00000778-Marine-and-Coastal-Area-
Takutai-Moana-Bill.htm

i) Analysis of the Bill

* Moana Jackson: ‘A further primer on the foreshore and seabed’, 7#®ept2010, at
http://www.converge.org.nz/pma/mj080910.h8ee also, ‘A primer on the government
consultation document 'Reviewing the Foreshore and Seabed Act 208gti) 2010, at
http://www.converge.org.nz/pma/mjfsa0410.ramd ‘Tipuna title as a tikanga construct re
the foreshore and seabed’, March 201®yt&t//www.converge.org.nz/pma/mijtipuna.htm

» Carwyn Jones: ‘Marine and Coastal Area (Takutai Moana) BillSéBtember 2010, at
http://ahi-ka-roa.blogspot.com/2010/09/marine-and-coastal-areaitakogaa. htmiSee
also, ‘Foreshore and Seabed: Can the symbolism of repeal leatidbaiege?’, 16 June
2010, athttp://ahi-ka-roa.blogspot.com/2010/06/foreshore-and-seabed-can-symbolism
of.html and ‘Foreshore and Seabed Proposals’, 3 April 201@;@t/ahi-ka-
roa.blogspot.com/2010/04/foreshore-and-seabed-proposals.html
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» The Letdown, Te Karaka, October 2010, at
http://www.tekaraka.co.nz/Blog/?page_id=1585

» The statement by Ngati Kahungunu on the government consultation document
'Reviewing the Foreshore and Seabed Act 2004, April 2010, at
http://www.converge.org.nz/pma/nkfsa042010.pdf

i) Resources and submissions on the Foreshore and Seabed Act 2010 &tel/Repeal
page ahttp://www.converge.org.nz/pma/fsarev.héimd resources and submissions to the
2009 Ministerial Review Panel pagehdtp://www.converge.org.nz/pmal/fsarev09.himy
also be useful.

* How you can make a submission on the Bill

At the time of the first reading of the Bill on 15 Septembiexas referred to the Maori
Affairs Select Committee. On 22 September, the Comnutided for submissions - the
closing date i$riday, 19 November 2010. The Committee has stated that it “... intends to
travel widely to hear submissions on the bill, to locations incluthagrcargill,

Christchurch, Blenheim, Wellington, Bay of Plenty, Hamilton, Aackl and Whangarei”.
The Committee is due to report back to parliament by 25 February 2011.

Submissions can be made electronicalligtad://www.parliament.nz/en-
NZ/PB/SC/MakeSub/2/1/3/49SCMA_SCF_00DBHOH_BILL10309 1-Marine-and-
Coastal-Area-Takutai-Moana.htnscroll down to the end of the page, enter the verification
code in the space provided, then click on the ‘Make an online submitab. There are

two options for making a submission: you can either fill in your degaitl upload your

own document, or you can use the space provided to paste or type in asgubatiig,000
characters (approximately one A4 page). There is an option furthertdevage for you to
indicate whether you wish to appear before the Committee to speakyabosubmission;
and below that, a space to communicate with the Clerk of the @mam

If your submission contains any information of a private or personalengbwr should
discuss this with the Clerk of the Committee because submissmiensually made public -
you can contact the Clerk on 04 817 9047, or by email via the submissi@népadink
above).
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