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Joint NGO submission: Indigenous Peoples' Rights and thEreaty of Waitangi

Executive Summary

1. This submission provides information about the New Zea(@X) government's approach to
indigenous peoples' rights and the Treaty of Waitangis submitted jointly by the Aotearoa
Indigenous Rights Trust and Peace Movement Aotearfteerii other organisations, and is
supported by seven other organisations

2. Our comments are based on referenced NGO reports submittid treaty monitoring bodiés
and are focused on the rights contained in particuldree of the international instruments that NZ
is a state party to: the International Conventiontb@ Elimination of All Forms of Racial
Discrimination (ICERD), the International Covenant@mil and Political Rights (ICCPR), and the
International Covenant on Economic, Social and CultRights (ICESCR); as well as the United
Nations Declaration on the Rights of Indigenous Peoftles UN Declaration). We also refer to
some recommendations made during NZ’s first UniversabéierReview (UPR)

3.Reference is made throughout to the Treaty of Waitdtigg Treatyj - based on the
internationally recognised 1835 Declaration of Independeante,signed by representatives of the
British Crown and Maori in 1840 - whereby the continuancenof rangatiratanga (sovereignty or
independence) was guaranteed to hapu and iwi Maori (the imdiggreoples of Aotearoa NZ).
This can be seen as somewhat analogous to the rightlfedetermination of all peoples as
articulated in the shared Article 1 of the ICCPR andSCR, and in the UN Declaration, and in
that sense NZ's approach to the Treaty clearly failkin the scope of the state party's obligations
under those instruments, and others.

4. This submission is based on the layout of the OHCHR Bti@keholders’ compilation document,
and has seven main sections:

A) Background and Framework - focuses on the scope of NZ’s international obligations
and the constitutional and legislative framework; andec® the lack of protection from
violations of the Treaty and human rights arising flegislation, and government policy and
practice, due to NZ's constitutional arrangements. Wthike lack of protection applies to
everyone, it is a particular concern for hapu and iwimasorities within a majoritarian
political system;

B) Cooperation with human rights mechanisms highlightsthe lack of implementation and
follow-up of treaty monitoring bodies’ and Human Rigl@suncil Special Procedures’
recommendations;

C) Implementation of international human rights obligations:

1) The right of self-determination - outlines NZ’s failure to recognise this right witlspect
to hapu and iwi. This is not only problematic in itselff Is also the underlying foundation
from which other human rights violations arise;

2) The right to free, prior and informed consent- provides two examples of NZ's failure to
respect this right - by granting permits to extractive itriess and partially privatising state-
owned energy companies, without the free, prior andnméarconsent of hapu and iwi;

3) Equality and non-discrimination - outlines concerns about the foreshore and seabed
legislation, and comments on NZ’'s approach to structisalimination;
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4) Human rights and counter-terrorism - provides an example of racially discriminatory
treatment of Maori communities in the name of coutderorism; and

5) Some other Treaty and indigenous peoples’ rights issue®utlines concerns about the
process of settlement of historical Treaty breacied,local authorities’ statutory obligations;
and comments on the World Conference on Indigenous Reople

5. We appreciate this opportunity to contribute to the UPRe®®, and thank you for your attention
to our comments. For any clarification of the pointiowe or further information, please contact
Aotearoa Indigenous Rights Truahtearoaindigenousrightstrust@gmail.cand Peace Movement

Aotearoapma@xtra.co.nz

A) Background and Framework

6. Since NZ's first UPR, there has been a steady acelerating erosion of government respect for,
and protection of, the full range of civil, politic&conomic, social and cultural rights: examples of
which have been provided in other NGO submissions. Tlregrigvels of poverty and socio-
economic inequality; dismantling of social welfare; rease in low-wage and part-time
employment, and the weakening of workers’ rights; as aglicuts in the provision of health,
education and housing services and legal aid, have had aujsalyimegative impact on Maori
individuals, families and communities. While these ar@sge cause for concern, such matters are
not detailed in this submission, which is mainly focussadNZ'’s international obligations in
relation to the collective rights of Maori in thertstitutional, legal and political framework.

1) The scope of NZ's international obligations

7.NZ's international obligations with regard to Maori begwith the 1835 Declaration of
Independence and the Treaty, which guaranteed the continobtice rangatiratanga (sovereignty
or independence), and is somewhat analogous to theadfigg@lf-determination of all peoples as
articulated in the shared Article 1 of the ICCPR an&3CR, and the UN Declaration. States’
obligations with regard to indigenous peoples’ rights relse been clarified by, for example, the
Committee on the Elimination of Racial Discriminati6CERD) in General Recommendatiorr 23
and the Committee on Economic, Social and CulturahRigCESCR) in General Comment®21
CERD, the CESCR, the Human Rights Committee, theci8lp&apporteur on the Rights of
Indigenous Peoples (the Special Rapporfewahd other human rights mechaniénfmve all
expressed concern about NZ's failure to fully meetniternational human rights obligations with
regard to the collective and individual rights of Maori.

» Recommendation: that New Zealand puts in place mechanisms - developed through a process of
negotiation with hapu and iwi, and Maori civil society organisations - to ensliref its
international obligations with regard to the collective and individual human rightslaori are

met.

8. NZ has not ratified the Optional Protocols providingoaplaints mechanism for three of the
instruments it is a state party tmor has it made an Article 14 declaration under ICERD.

» Recommendation: that New Zealand takes immediate steps to ratify the Optional Pistttat
provide a complaints mechanism to the ICESCR, CRPD and CRC; to maketida 24
declaration under ICERD, and to ratify the two core human rights tréagesl ILO Conventior$
it is not yet a state party to.
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2) The constitutional and legislative framework

9.NZ's ability to protect the human rights of Maori, anthers, is seriously hampered by its
constitutional structufd There is no provision for the continuance of tirangatiratanga as
guaranteed in the Treaty, nor even for any power shamam@ the parties to the Treaty; rather the
constitutional arrangements emanate from a histoyidalbosed Westminster system based on
majority rule.

10.NZ operates under the most fundamental version of Retitary sovereignty compared to all
other Commonwealth countries, even that of the Unitatg#om (which is constrained by the
European Convention on Human Rights and other obligatiéas)example, the legislature is not
legally bound to comply with domestic human rights lamr with international instruments - a
situation described by NZ thusAS$ Parliament is supreme, the Bill of Rights Act, other human
rights instruments and the Courts cannot directly limit Parliameetgslative powerg*?

11.The NZ Bill of Rights Act 1990 and the Human Rights Act 19@8ret enforceable against the
legislature meaning parliament can pass legislationishatcially discriminatory, as for example,
the 2004 and 2011 foreshore and seabed legislation; isndisatory on other grounds; or that
violates other human rights. If legislation is foundki@ach either Act, the only remedy is a
‘declaration of inconsistency’ - there is no requirenfentNZ to modify or repeal legislation that is
discriminatory or that breaches human rights in otvegys.

12.This highly irregular situation, of a state deciding tpatiticians are best placed to decide
whether or not human rights obligations will be mstnot only a breach of the requirements on
state parties to the international instruments to prdtechan rights and to provide effective
remedies for any violations, but while it continues, Isoaa breach of the obligation to take
measures to prevent a recurrence of any human righ&tioml The Human Rights Committee
most recently reiterated concern about this stagdfaifs in 2010:

The Committee also remains concerned that the Bill of Rights dogakeoprecedence over
ordinary law, despite the 2002 recommendation of the Committee ire¢jasdr Furthermore, it
remains concerned that laws adversely affecting the protection ofrhuights have been
enacted in the State party, notwithstanding that they have been acknowlededAttorney-
General as being inconsistent with the BORA. (Art. 2). The Staty $favuld enact legislation
giving full effect to all Covenant rights and provide victims witkheas to effective remedies
within the domestic legal system. It should also strengthen thentumechanisms to ensure
compatibility of domestic law with the Covenéht.

13.The Treaty is not legally enforceable against the legisdaeither, and requires legislative
incorporation to be enforced generally. Even where thatyiie incorporated into legislation, this
does not guarantee protection for the rights of Magaripart because of NZ’'s tendency to minimise
or ignore such provisions for political purposes, and it pacause the rights and interests of other
New Zealanders are generally given priority over thofsMaori. In addition, there are concerns
about how local authorities approach their statutosaiiy obligations, as outlined in section C5
below.

14. The Waitangi Tribunal®s recommendations are not binding on the Executive oletfislature,
and are frequently ignored by NZ. The courts have refiseteview the fairness of Treaty
settlements between iwi and hapu and the Crown obéasis that they are political matters, and the
processes and substance of Treaty settlements, potigyracesses cannot be legally challenged.
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15.The legislature’s omnipotent power is aggravated by thisl&ure’s institutional and political
structure. There is only one house and the legislatudensnated by the Executive. Thus there is
no effective protection for human rights, nor areefifze remedy for any human rights violations, as
required by all of the international instruments. While tlarsk of protection and possibility of
remedy applies to everyone, it is a particular condernhapu and iwi as minorities within a
majoritarian political system.

16.In 2010, NZ announced there would be a process of considedt@mnstitutional issues, and
in 2011 appointed a Constitutional Advisory Panel to lead pubgagament. However, it is not
clear whether this process will effect real changestveral reasons, including: the lack of any
commitment to follow through on the Panel's recommendat and the comparatively restricted
Terms of Reference, which, among other things, refer tintthe role of the Treaty of Waitangi
within our constitutional arrangementstather than to the key issue of developing Treatyebase
constitutional arrangements to ensure that the right4aori are fully protected. It should be noted
that NZ regularly refers to the Treaty of Waitangilas founding document of the nation, yet there
is no reference to the Treaty in the Constitution 2&86 nor is it a formal part of domestic law, as
outlined above, and noted with regret by CERD in 2013

* Recommendation: that New Zealand begins a process of negotiation with hapu and iwi on
Treaty-based constitutional arrangements to ensure the full protectiomeofcallective and
individual rights of Maori.

* Recommendation: that New Zealand clearly affirms in domestic law all human rightgained
in the instruments it is a state party to; adopts clear governmenparidmentary mechanisms for
ensuring legislation, policies and regulations are consistent with Kealand's international
human rights obligations; and provides clear domestic remedies for all hugtés violations.

B) Cooperation with human rights mechanisms

17.While NZ is generally cooperative with internationalhfan rights mechanisms, to the extent
that it engages in regular reporting to the treaty mangobodies and is open to Human Rights
Council Special Procedures, there is rarely discussiahe recommendations of such bodies in
parliament, there is no coherent approach to implengetitose recommendations, and indeed, it is
often difficult for civil society organisations to @&stain which government department is
responsible for the rights elaborated in any partidmanan rights instrument.

* Recommendation: that New Zealand ensures reports from all international human rights bodies
and mechanisms, and government responses to them, are discussed inepgriestablishes a
cross-party Parliamentary Select Committee to consider such sepamtl responses; and
establishes a clear governmental mechanism for monitoring protection aneimegiation of the
human rights elaborated in the international instruments it is a state fmarty

C) Implementation of international human rights obligations

1) The right of self-determination

18.NZ's failure to respect the right of self-determinatim relation to hapu and iwi remains a
constant concern. Generally, NZ's position on the Dé&tlaration illustrates its approach to the
right of self-determination. NZ voted against the UNcReation when it was adopted by the

General Assembly in 2007, and although it did announce psauiigdort for the UN Declaration in
2010, this was qualified by the statement that its engagenwuit be defined by the bounds of
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NZ’'s legal and constitutional frameworksAs outlined above, those frameworks clearly do not
allow for the full expression of the collective adividual rights of Maori.

19.NZ's failure to respect the right of self-determinatismot only problematic in and of itself, but
is also the underlying foundation from which other vioas of the human rights of Maori arise.
These include, but are not limited to: the right to freedoom racial discrimination; the right to
free, prior and informed consent; the right to enjoyrtben culture and to take part in cultural life;
access to, and protection of, the law; to own propdotyea and in association with others, and not
be arbitrarily deprived of it; and the full range of ecmmmand social rights.

20.There is a clear link between the denial of the rightedffdetermination, both historically and
in the present day, and the extreme disadvantage soth& and economic conditions of Maori in
comparison to the rest of NZ society, aspects of winalie been raised by all of the treaty
monitoring bodies that have considered*Riand the UN Special Rapporteur in 2006 and 2014
hapu and iwi had been in a position to freely determing gaditical status and to freely pursue
their economic, social and cultural development since 184&pecified in Article 1 of the ICCPR
and ICESCR, as well as the UN Declaration, and terase tino rangatiratanga without
interruption as guaranteed in the Treaty, then the Stuatould be very different today.
Furthermore, the effects of the denial of the righself-determination is clearly evident in the
issues currently facing hapu and iwi, some of which arinedtbelow.

Recommendation: that New Zealand establishes mechanisms to ensure that all legislablicy
and practices are consistent with the right of self-determination laaather rights of indigenous
peoples articulated in international human rights instruments.

2) The right to free, prior and informed consent

21.This section provides two examples of NZ's failure tepext the right to free, prior and
informed consent.

22.Exploration, mining and drilling permits : Since NZ's first UPR, it has granted exploration,
mining and drilling permits to extractive industries - neavering almost all of the country,
coastline and surrounding seabed - without the free, prnidrinformed consent of hapu and iwi,
and despite their concerted opposition to this. One elammpround NZ awarding Petrobras a five-
year exploration permit for oil and gas in the Raukuwniaisin (a marine plain that extends 4 to 110
kilometres to the north-northeast of the East Coashe North Island) in June 2010. The permit
included permission for seismic testing and drilling of epdsea exploratory well. Local iwi, Te
Whanau a Apanui, did not give their consent to the peraniigbissued, to the seismic survey, or to
the drilling of an exploratory well:

This activity is being permitted in the rohe of Te Whanau a Apanui and Raati: without our
agreement or consent; in the face of strong opposition, contrary tackreowledged mana of
our hapu; contrary to agreements either entered into or being concludedthatiCrown;
without assurances regarding environmental standards and protection, in brethehTokaty of
Waitangi, and the Declaration of the Rights of Indigenous Peoples; and whicmeletlly
affectszothe lives, livelihoods and survival of the communiti@® diVhanau a Apanui and Ngati
Porou:

23.NZ freely admitted that it had neither sought nor oletéithe free, prior and informed consent
of Te Whanau a Apanui in relation to the Petrobras pefon example, when the Acting Minister

of Energy and Resources was asked in parliament if itbeah obtained, she answetdd” 2%,
Radio New Zealand reporte@ourt documents obtained by Te Manu Korihi show ... the legal team
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for the Minister of Energy and Resources #aye was no obligation to consult with the iwi about
the granting of the permit to the Brazilian company, Petrobffsur emphasis]

24.Te Whanau a Apanui was unsuccessful in legal actionrggaljudicial review of the Petrobras
permit, which highlights the inability of the constitutad and legal system to protect the rights and
interests of hapu and iwi. Although Petrobras withdreamfithe Raukumara permit in December
2012, there is no guarantee that it will not be issuedathar oil company in futuré.

25. Partial privatisation of state-owned energy companiedn early 2012, NZ confirmed it would
introduce legislation to remove four state-owned enetgynpanies from the State-Owned
Enterprises Act 1986 (SOE Act) in order to partially prsatinem. While there was much public
opposition to this, Maori were particularly concernegduse the SOE Act is one of the few pieces
of legislation that has specific Treaty of Waitargfuirements and it seemed those requirements
would not be included in the proposed legislation.

26. The government then initiated a hasty and inadequate ‘¢atisal process; and while this was
underway, the Maori Council (which was in large part raspme for the Treaty provisions in the
SOE Act) and ten hapu lodged an urgent application witMtagangi Tribunal for a hearing into

the partial privatisation. In response, the Prime Miniatenounced thdthe government is going to

sell shares in state-owned energy companies regardless of Maori oppaéition”

27.Despite widespread and ongoing opposition from hapu andanvinterim Direction to the
Crown by the Waitangi Tribunal statirithat the Crown ought not to commence the sale of shares
in any of the Mixed Ownership Model comparfi&sind court actiorby the Maori Council and
others, the partial privatisation legislation was ese¢t

28.The Waitangi Tribunal Interim Report, released subse@embinted out"In our view, the
recognition of the just rights of Maori in their water bodies can no lomgedelayed. The Crown
admitted in our hearing that it has known of these claims for manys,yaad has left them
unresolved®; and:

"If the Crown proceeds with its share sale without first creatingagreed mechanism to
preserve its ability to recognise Maori rights and remedy their bretiee Crown will be unable
to carry out its Treaty duty to actively protect Maori properights to the fullest extent
reasonably practicable. Its ability to remedy well-founded claimisalgib be compromised.

29. The Waitangi Tribunal recommended that any sale ofggnesmpanies be delayed, aftdat
the Crown urgently convene a national hui, in conjunction with iwi leadeedNew Zealand Maori
Council, and the parties who asserted an interest in this claim, towiaga way forward®.

30.The government rejected the Tribunal's recommendationafmational hui (gathering or
meeting). A hui organised by Maori - attended by more thanVi&fxi representing hapu and iwi,
Maori urban authorities and other Maori organisatioqmssed a resolution calling on national
negotiations to take place before the sale of sharstie-owned power compani&sln response,
the Prime Minister said that there would be no natisettlement of water rights and
subsequently commented thi&taori had more positions on water than Lady Gaga had outfits”
Trading of shares in Mighty River Power began in May 201®t shares in another company,
Meridian Energy will be sold later this year.

31.The CESCR and CERD have expressed concern about bibih dévelopments outlined above,
and called on NZ to:
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... ensure that the inalienable rights of Maori to their lands, teries, waters and marine areas
and other resources as well as the respect of the free, prior amned consent of Maori on
any decisions affecting their use are firmly incorporated in the $&ty's legislation and duly
implemented? ... The Committee recalls its general recommendation No. 23 (1997) and
reiterates the importance of securing the free, prior and informedeodrd indigenous groups
regarding activities affecting their rights to land and resources ovaredaditionally used, as
recognized in the United Nations’ Declaration on the Rights of Indigenousd2ediplrges the
State party to enhance appropriate mechanisms for effective consultationdigenous people
around all policies affecting their ways of living and resouré@snd ... to ensure that any
privatisation of energy companies is pursued in a manner that fully regpectights of Maori
communities to freshwater and geothermal resources, as protected et of Waitangi®

» Recommendation: that New Zealand takes immediate action to ensure that the inalierngivis
of Maori to their lands, territories, waters and marine areas and othsources, as well as the
respect of the free, prior and informed consent of Maori on any decisitedtiad their use are
incorporated in legislation, policy and practice.

* Recommendation: that New Zealand halts the sale of state-owned power companies until
agreement has been reached with hapu and iwi about how their rights and intenedis fully
protected.

3) Equality and non-discrimination

32.Foreshore and seabed legislationin 2008, NZ announced a Ministerial Review of the
Foreshore and Seabed Act 2004 (the 2004 Act). The Review ireaoeled back in June 2009 and
recommended repeal of the Act, and a longer conversaitbnMaori to find ways forward that
respected the guarantees of the Treaty, domestic huiglats fegislation and the international
human rights instruments. In response, in 2010, the goesinmstead issued a consultation
document with proposals for replacement legislatioesgdite hapu and iwi representatives clearly
rejecting the government's proposals, on the grounds lieateplacement legislation was not
markedly different from the 2004 Act, the Marine and Galadrea (Takutai Moana) Bill was
introduced in September 2010.

33.The replacement legislation retains most of theraisnatory aspects of the 2004 Act as it
treats Maori property differently from that of otheasd limits hapu and iwi control and authority
over their foreshore and seabed areas. All but onbeostibmissions from marae, hapu, iwi and
other Maori organisations to the Select Committee densig the Bill opposed it: despite this clear
opposition, it was enacted in March 2011 (the 2011 ¥ct).

34.1n 2013, CERD stated:

The Committee remains concerned that the Marine and Coastal AreasgiTslk#na) Act of
2011 contains provisions that, in their operation, may restrict the fhjtbyenent by Maori
communities of their rights under the Treaty of Waitangi, such as thesipmovequiring proof

of exclusive use and occupation of marine and coastal areas without interrujtoen 1840
(arts. 2 and 5)And ...urged NZ to continue to review the Marine and Coastal Area (Takutai
Moana) Act of 2011 with a view to facilitating the full enjoyment of rtgbts by Maori
communities regarding the land and resources they traditionally ownegramgl in particular
their access to places of cultural and traditional significafice

35.As CERD identified, one of the provisions of the 2011 Aeitt tlestricts the full enjoyment of
human rights by Maori communities, is the test ofclagive use and occupation” of foreshore
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areas since 1840 - as many foreshore areas belonging tcahdpwi were unlawfully taken or
confiscated from the mid-nineteenth century until thegmeday, this provision represents a double
injustice for those affected by such actions.

36.Under the 2011 Act, hapu and iwi can apply for recognitioniroftdd ‘customary title’ or
‘customary rights’ by either: i) lodging an applicatiomredtly with the government (with
applications accepted at the discretion of the OfficEreaty Settlements, arfdothing requir[ing]

the Crown to enter into the agreement, or to enter into negotiationhéongreement: in both
cases this is at the discretion of the Crofiy”or ii) application to the High Court (not to the dta
Land Court which has specialist knowledge of Treaty ngttém both cases, any application must
be lodged before 3 April 2017.

37.There have only been 15 applications (from 10 applicantpgofor recognition agreements via
direct negotiation, of which only three have progresseanek the preliminary appraisal or pre-
determination phase: all three began under the 2004 Acte Hne 12 applications for recognition
orders in the High Court; all remain in the first ph&application). According to the Office of
Treaty Settlements, no determinations of customagyditicustomary rights have yet been méde.

» Recommendation: that New Zealand repeals the Marine and Coastal Area (Takutai Moana) Ac
and enters into proper negotiation with hapu and iwi about how their rights andesttem
foreshore and seabed areas can best be protected.

38. Structural discrimination : We note that in response to recommendations 33 and ifirst
UPR, NZ stated that it:does not agree that the disproportionate representation of certain ethnic
groups in the criminal justice system, such as Maori, is dulestdutional bias. Other factors are
responsible for this outcomé@®So far as we are aware, NZ has not changed its positithis and

is unlikely to because:

.. While there is evidence of structural discrimination witthe criminal justice system, and
allegations of personal racism, there is a general reluctance to condseangh into these
areas. The absence of research thus enables politicians and senior garighats to deny that
such issues exist, in the absence of clear evidence to the cdAtFamthermore:What little
research there is, points in the one direction; that the levetrottural discrimination in the
criminal justice system is unacceptably high.

39.The criminal justice system is not the only area whstructural discrimination occurs, for
example, CERD referred also to employment and hea2big**

* Recommendation: that New Zealand takes immediate steps to identify and elimimatgusal
discrimination in access to, and provision of, all public services.

4) Human rights and counter-terrorism

40.0n 15 October 2007, NZ police, Armed Offender Squad and Spksedics Group officers
began ‘Operation 8', a series of ‘counter-terrorism’ damids in different parts of Aotearoa ffz
While non-Maori as well as Maori were affected by th&ls, Maori individuals, families and
communities were treated very differently - only Ngah®e communities in the Ruatoki valley
were locked-down and blockaded by armed and masked police.mbenuof human rights
violations occurred at that time, including the targetrigndividuals with laser gun sights, the
separation of children from their parents, illegal deta, the photographing of children and adults
who were not under arrest nor subsequently charged witbféance, and the search of homes and
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seizure of property belonging to people who were not unaestanor subsequently charged with
any offence.

41.None of the individuals arrested around the country websexjuently charged with offences

under the Terrorism Suppression Act 2002, after the SaliGemeral declared the legislation to be
“incoherent and unworkable®®; charges against 13 were dropped after the evidence was tiound
be inadmissible; and ultimately, in 2012, only four weredton charges of unlawful possession of
firearms (only one of whom was arrested in the Ruatakey).

42.I1n May 2013, the Independent Police Conduct Authority (IP@#f¢ased the report of its
investigation into ‘Operation 8” The IPCA found that: the road blocks in the Ruatoki yalere
unlawful, unjustified and unreasonable; the police had gal Ibasis for stopping and searching
vehicles or photographing drivers or passengers; the aetesitthe occupants at five properties
examined by the IPCA was unlawful and unreasonable; asdmedrsearches conducted by police
on a number of occupants were unlawful.

43.While this is an obvious case of structural discriminatamit is inconceivable that such actions
on such a scale would have been perpetrated on Pakeha coesnuuriously there is no
reference to racism, discrimination or racial biaghm IPCA report.

* Recommendation: that New Zealand takes immediate steps to implement all of the
recommendations of the Independent Police Conduct Authority report on '@peEaght’, and
takes action to ensure that similar operations are not conducted in future.

5) Some other Treaty and indigenous peoples’ rights issues

44. Settlement of historical Treaty breaches While the process of settlement of historical
injustices and Treaty breacfi®has undeniably returned economic resources to some hdpwia
at a level determined by the policies and priorities ef government of the day, although not
anything like what was taken from them, there are neetedsh ongoing issues with it.

45, Of particular concern is the way in which the settleimgmocess, intended to resolve historical
Treaty breaches, is creating contemporary Treatychesa Treaty settlements policy and processes
are determined wholly by the government, meaning that amg toethe Treaty is also the arbiter of
the fairness of the measures to provide redress faricsl breaches; the government sets the terms
of all settlements and decides what is on offer; argl theated hapu and iwi inequitably, for
example, some settlements have relativity clauseseabkeothers do not. The government also
decides who it will negotiate with, which has resultedlaams for redress by some hapu and iwi
being denied (see, as one example, the Ngati Huarereh&n§dpoua Trust's UPR submission),
and unnecessary conflitt.

46.While some recent settlements have included co-managevharatural resources, such as
rivers, NZ will not negotiate around oil, gas and othaémemals. Under the current constitutional
structure, even where co-management arrangements havedreed, they could be removed by a
future government. NZ has not as yet agreed to evensdiséet alone negotiate around, the key
historical and ongoing breach of the guarantees of teaty - the denial of the right of self-
determination. One recent Deed of Settlement, with Ngdioe, does refer to a form of mana
motuhake (autonomy) to be discussed in five years timeeMder, at the time the Deed was signed,
the Attorney General described this“associal service management plail’ the motives seem to
be about devolving government responsibility rather than asigencommitment to self-
determination 't's all good centre-right politics, people look after themsel/@sand there has
been no indication of how this will be adequately andesigbly resourced.
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47.1n 2007, NZ unilaterally set an arbitrary cut-off date git8enber 2008 for all claims relating to
historical Treaty breaches, and subsequently set a goegdalf/ing all such claims by 2014.

* Recommendation: that New Zealand ensures that Treaty settlements comply, and ¢egalig
compelled to comply, with the Treaty of Waitangi and its other internatibnadan rights
obligations; enables historical claims to be lodged at any time; taketinieeto fairly settle all
claims; and enforces the recommendations of the Waitangi Tribunal.

48.Local authorities and statutory obligations relating to the Treaty Following the
amalgamation of eight local authorities in the wideickland region into one unitary authority, the
Independent Maori Statutory Board of Auckland Council (tlmal authority for NZ’s largest urban
area), commissioned an independent Treaty Audit to adse&Xouncil’s performance in relation to
its statutory responsibilities to Maori and the Tye#tt

49.The Audit results were released in March 2012, and providedtiag in ten areas: 1.

Knowledge of obligations; 2. Policies; 3. Processes, efyst and Data; 4. Roles and
Responsibilities; 5. Decision Making; 6. Consultationl &ngagement; 7. Capacity; 8. Training
and Awareness; 9. Communication; and 10. Monitoring. In fofuthese areas (knowledge of
obligations; policies; consultation and engagement; amdaiy), the Audit found significant

weaknesses or gaps which are almost certain to comprdvaise legislative rights; and in the

other six, found serious weaknesses or gaps which arg liketompromise Maori legislative

rights>® While Auckland Council has expressed a willingness to asidtesse deficiencies, this
raises obvious questions about the government's own perfcema relation to its statutory
responsibilities to Maori (we suspect a national awditild reveal similar deficiencies), and how it
IS communicating such responsibilities to local authesiti

» Recommendation: that New Zealand ensures that central government is meeting atk of
statutory responsibilities to Maori and the Treaty of Waitangi, and tHalbeal authorities are
provided with the necessary information and resources to do the same.

50.UN World Conference on Indigenous PeoplesThere have been encouraging developments
around the 2014 UN World Conference on Indigenous Peoplespportunity for indigenous
representatives to come together to share learnings gmeliences, particularly around the
protection of their human rights, and the realisatibtheir right of self-determination.

* Recommendation: that New Zealand supports hapu and iwi to participate fully in the planning,
preparation and implementation of a World Conference by and for indigenous peoplethiat it
uses every diplomatic means available to encourage other states to stport t
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Annex A: Information on submitting and supporting organisations

List of submitting and supporting organisations (* indicates national sections of, or
organisations otherwise affiliated to, international NG@s ECOSOC Consultative Status)

Coordinating submitting organisations: Aotearoa Indigenous Rights Charitable Trust and Peace
Movement Aotearoa;

Jointly submitted by: Auckland Catholic Diocese Bicultural Working Party, r&m Aotearoa
New Zealand Inc, Disabled Persons Assembly NZ Inc, Nétwaitangi Otautahi, Ngati
Huarere ki Whangapoua Trust, Pax Christi Aotearoa Newladd*, Pacific Centre for
Participatory Democracy, Poutama First Nation Iwil &figa Hapu o Poutama, Quaker Treaty
Relationships Group*, Tamaki Treaty Workers, Tauiwi SohgjoTe Runanga o Nga Kaimahi
Maori o Aotearoa (New Zealand Council of Trade Unionsdtga)*, Te Runanga o te Whanau,
Wellington Treaty Educators Network, and Women's Internatibeague for Peace and Freedom
Aotearoa®,

Supported by: Action for Children and Youth Aotearoa, Auckland Anglic&ocial Justice
Council, Christian World Service*, Freedom Roadworks, HuRa@hts Foundation, Interchurch
Northland Urban Rural Mission Inc, and Network Waitangiaiarei.

A) Coordinating submitting organisations:

1. Aotearoa Indigenous Rights Charitable Trust (AIR Trust) - is a non-governmental
organisation made up of Maori individuals, all of who attva in their hapu and iwi and Maori
politics more generally. We seek to support the indigenousple® rights movement
internationally and domestically. AIR Trust represémés attended, and played a role in, the
negotiations on the United Nations Declaration on tigitR of Indigenous Peoples. Members have
also represented a number of tribes, pan-Maori org@msaand indigenous peoples’ organisations
in United Nations fora, such as before the CommittegherElimination of Racial Discrimination
and the Human Rights Council.

2. Peace Movement Aotearoa (PMA} is the national networking peace organisation in Aate
New Zealand, an NGO registered as an incorporated sdniet982. We are a Pakeha (non-
indigenous) organisation, and our membership and networksyneaimiprise Pakeha organisations
and individuals. As the realisation of human rightsntegral to the creation and maintenance of
peaceful societies, promoting respect for them is aakpgct of our work. We have provided NGO
parallel reports to: the Special Rapporteur on IndigeneaplEs’ Rights in 2005; the Committee
on the Elimination of Racial Discrimination in 2007 and 20a#tly with the Aotearoa Indigenous
Rights Trust and others, to the Human Rights CouiocilNew Zealand’s Universal Periodic
Review in 2008 and 2009; the Human Rights Committee in 2009 and tk@1Gpmmittee on the
Rights of the Child in 2010 and 2011; and the Committee on EBEaon&ocial and Cultural Rights
in 2011 and 2012.

B) Jointly submitted by:
3. Auckland Catholic Diocese Bicultural Working Party - was established 1991 to support the

recommendation of the 1989 Auckland Diocesan Synod of th@{@aChurch, which committed
the Diocese to “honour the Treaty of Waitangi asogeoant” and to “a bicultural church in a

Indigenous Peoples’ Rights and the Treaty of Waitaddi



bicultural society”. The Bicultural Working Party isdded by the Diocesan Vicar for Maori, and
consists of Maori and Pakeha members committed to camynthe 1989 resolution.

4.Corso Aotearoa New Zealand Inc (Corso)- is a Pacific-based NGO active in local
communities across Aotearoa New Zealand, and whichirasslidarity with communities in the
Pacific and beyond. Corso supports tino rangatiratarsgggiiaranteed in the Treaty of Waitangi, as
the first step towards the liberation of all the peaglédotearoa. This is inseparable from Corso’s
work for a just world. Corso believes human developmieninseparable from justice and
encompasses equal access to economic opportunity, produmtipadples needs, participation in
all levels of decision-making, respect for cultural dswty and respect for the human rights of all;
and promotes human development by supporting people, badtlevinZealand and overseas, to
work together in transforming the conditions and str@ésuof injustice and the attitudes that
reinforce them.

5. Disabled Persons Assembly NZ Inc (DPA) is the national assembly of people with
disabilities. It is an umbrella organisation for thél fange of people with disabilities in New
Zealand. DPA has some 1,200 individual members who either @lisabilities themselves, or are
the parent, or guardian of a person with a disabilitysamde 300 corporate members who represent
or deliver services to people with disabilities. DPA athtes across the range of age and
impairment at a societal level and this issue-level aap s grounded in human rights.

6. Network Waitangi Otautahi (NWO) - is a voluntary group, an educational incorporated society
with charitable status, based in Christchurch / Otautdkiare part of a wider national network of
groups and individuals who are working towards a Treaty-basgdafoa New Zealand. NWO's
particular emphasis is on encouraging those who do not Maeei ancestry to understand the
Treaty of Waitangi. We promote strong sustainabilitgl @re committed to taking a community
development approach, so our workshops and other actividedeaigned to start where people are
at and are non-confrontational.

7. Ngati Huarere ki Whangapoua Trust - is a Charitable Trust which was established in 1998.
The Trust is mandated to promote and safeguard the spiréoahomic, social, cultural and
physical well being of descendants of Ngati Huarere. Tiukides the settlement of its historical
Treaty of Treaty grievances with the New Zealand govemiraed to progress the WAI 475 claim
to achieve the best outcome for claimants.

8. Pax Christi Aotearoa New Zealand (PaxANZ)*- is an independent national section of the
international Catholic peace movement, Pax Chmsg#rnational (PCI). As such, it is committed to
the peaceful resolution of conflict by negotiation aralatjue. PaxANZ is committed to honouring
Te Tiriti 0 Waitangi (Treaty of Waitangi) in its Msion and Values statements, and this comprises a
large part of its work. PCI has 100 member organisationséprea 50 countries and 5 continents,
and Special Consultative Status with ECOSOC.

9. Pacific Centre for Participatory Democracy (PCPD)- is a division of Te Ora Hou Aotearoa, a
national Maori youth and community development orgamisatworking in Maori communities
around Aotearoa New Zealand for over 30 years. Te OraAédearoa is a member of the NZ
Council for International Development, and the PCPDilifates learning and development
opportunities in the Asia-Pacific region including inteuotyty exchanges and study sessions,
regional networking events and public seminars with a foouke participation of minority groups
in democratic systems.
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10. Poutama First Nation Iwi and Nga Hapu o PoutamaPoutama is one of the tuturu tangata
whenua (First Nation Iwi) from the time before theear fleet arrived in Aotearoa. As the
generations have passed, Poutama has been recognisediasaa Atua, the land, and the iwi who
are still on the land, carry his name to this day. Roatare the collective hapu who descend from
Poutama and Panirau through Rakeiora, who have chosem&in on the land mass known as the
Poutama land block, or remain connected to the same lanbdese who are adopted according to
Poutama Kawa and Tikanga. Te Whakapuakitanga O PoutamtaifiRolwi Management Plan),
lodged with the New Plymouth District Council under the dRese Management Act 1991, is
based on the UN Declaration on the Rights of IndigenBeoples. Nga Hapu o Poutama is the
entity responsible for the business and cultural actofifyoutama First Nation Iwi and its hapu and
whanau, and was created in accordance with Te Whakapog&iO Poutama.

11.Quaker Treaty Relationships Group (TRG)* - is a committee of the Religious Society of
Friends in Aotearoa New Zealand, Te Haahi Tuuhauwiri, aR{'$ brief is to promote
understanding and honouring of the Treaty of Waitangi. Sbeety in Aotearoa New Zealand is
part of the international Society of Friends (Quakeryemeent that includes the Friends World
Committee for Consultation, which has General Cdatué Status with ECOSOC.

12. Tamaki Treaty Workers (TTW) - is a regional network of Treaty of Waitangi andi-aatism
activists and educators based in Auckland / Tamaki MakaWauaffirm the Treaty of Waitangi as
the basis for the future of Aotearoa. We support thegigh indigenous peoples and particularly
the rights of Maori, the indigenous people of Aoteala. promote these rights, and the rights of
all people living in Aotearoa by providing educational wodgshon these issues.

13. Tauiwi Solutions - is an organisation of Dunedin based facilitators Wwaee been involved in
activism and support for issues of a Nuclear Free and Indepeacific since the early 1980s.
Originally working as Te Whanau a Matariki and lateBasams 'n Specks, Tauiwi Solutions have
been delivering Treaty of Waitangi workshops since thly 4&80s and decolonisation workshops
since 1990. We are Pakeha with ancestry from Europe, Chamagss Tonga and Africa and are
committed to the honouring of Te Tiriti 0 Waitangi (&g of Waitangi) and the restoration of tino
rangatiratanga to tangata whenua in Aotearoa.

14.Te Runanga o Nga Kaimahi Maori o Aotearoa (New Zealand Council of Trael Unions
Runanga) - is the representative body for Maori workers whos®ns are affiliated to the New
Zealand Council of Trade Unions (CTU) Te Kauae Kaimahd, presents approximately 60,000
Maori workers. Unions are represented within the Runangaatbleast one person, who is
responsible for ensuring that the views of Maori workeithin their union are included in the
discussions and decision-making of the group. A priorigaas working with the CTU and its
officers to implement Treaty of Waitangi based changéin the CTU. As well as representing
Maori worker views within the national union body, the Roga has a crucial role as a Treaty
partner, working in conjunction with CTU officers andftto ensure the rights and responsibilities
of a partnership relationship are met. Both partners regadongoing development of this
relationship as vital to ensuring a solid foundation fo¥ fature success of the CTU and its
affiliates. The CTU is a national member of the in&tional Trade Union Confederation (ITUC),
which has ECOSOC General Consultative Status and waogslg with the International Labour
Organisation.

15.Te Runanga o te Whanau- is the tribal body representing the twelve hapu oiMenau a

Apanui. It was formed in 1988 and is their vehicle fordritbevelopment. The Runanga's mission is
to serve a vision of a tribe — which is one that imgvunder the mantle of the creator, living in
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balance and harmony with Te Ao Turoa and actively raaimg and developing internal and
external relationships, its matauranga base, its nitgm&o, its tikanga and all taonga to ensure that
present and future generations achieve environmental, eegnseatial, cultural and political
security.

16. Wellington Treaty Educators Network (WTEN) - is a Wellington based network of people
who work to support tino rangatiratanga and Te Tiriti aitdhgi (Treaty of Waitangi) in education,
social services, community groups, community services andloggwent, counseling, action

research, workshops, and local government.

17.Women's International League for Peace and Freedom (WILPF) Aoteoa* - is the
national Section of WILPF, an international non-gowmeental organisation with Sections in 40
countries, covering all continents. WILPF Aotearoa twas members on the International WILPF
Board. WILPF has Special Consultative Status with ECOSUNESCO and UNCTAD; and
special relations with the ILO, FAO, UNICEF, and othi\ organisations and agencies. Since its
establishment in 1915, WILPF has brought together women &r@und the world who are united
in working for peace by non-violent means, promoting palitieconomic and social justice for all.
WILPF Aotearoa is committed to honouring the TredtyMaitangi as a positive way to prevent
conflict and to remedy past and present injustice.

C) Submission supported by:

18. Action for Children and Youth Aotearoa (ACYA) - is a coalition of non-governmental
organisations, families and individuals promoting the rigind wellbeing of our children and

youth through education and advocacy based on evidence, andrdsofdew Zealand's human
rights commitments. ACYA was founded in 1996. ACYA'’s printipark is the production and

publication of Aotearoa New Zealand’'s Alternative NG@pBrt to the UN Committee on the
Rights of the Child on Aotearoa’s implementation @& thternational Convention on the Rights of
the Child.

19. Auckland Anglican Social Justice Council- is appointed by the Auckland Diocesan Council
each year. It is a structure of the Tikanga Pakehad3® of Auckland, that is, part of one of the
three streams of the Anglican Church in Aotearoay [Mealand and Polynesia that was created by
changes to the its 1857 constitution in 1992. The Missiote®ent of that part of the Anglican
Communion includes the commitment ‘to seek to transfamust structures of society’. As part of
its work, the Auckland Anglican Social Justice Coumeiblishes a quarterly Treaty of Waitangi
and Constitutional Change Newsletter that is circdlat&tionally within and beyond the Anglican
church.

20.Christian World Service* - is the development, aid and justice agency of Newladda
churches. Originally set up by the former National CdumicChurches in 1945, CWS has a long
history of supporting development issues in the broadasesesgularly corresponding, advocating
and writing submissions on both domestic and internatiprstice issues. We take seriously New
Zealand's commitments under Te Tiriti O Waitangi (Tyed Waitangi) and seek to be faithful to
this in association with Maori sections of our membeurches. In its core documents CWS
acknowledges the rights of Maori and the responsitsligé Tauiwi (non-Maori) in this regard.
CWS is part of the World Council of Churches community,clthorings together 349 churches,
denominations and church fellowships in more than 110 cosrdane territories throughout the
world. The Commission of the Churches on Internatidyitdirs of the World Council of Churches
has General Consultative Status with ECOSOC.
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21.Freedom Roadworks- was founded in 1993 and is a collection of Maori, Sam@ook
Island, Tongan, Tokelauan and Pakeha families based indbun&e came together to support
each others' families deal with the outcomes of celdimn on our families and communities and to
promote the liberation of peoples all over the worlshc8iwe were founded we have been active
supporters of independence and justice for tangata whenuateadka, also in East Timor,
Bougainville, West Papua, Palestine, Kanaky (New CaledoAdriginal Australia, Hawai'l,
Tahiti.

22.Human Rights Foundation (HRF) - is a non-governmental organisation, established in
December 2001, to promote and defend human rights througlarcbsbased education and
advocacy. We have made submissions on new laws with rhuights implications. We also
monitor compliance and implementation of New Zeakmternational obligations in accordance
with the requirements of the international convergidiew Zealand has signed, and have prepared
parallel reports for relevant United Nations treatyibedo be considered alongside official reports.
Though the primary focus of the Foundation is on humgintsiin New Zealand, we recognise the
universality of human rights and have an interest indunghts in the Pacific and beyond.

23.Interchurch Northland Urban Rural Mission Inc (NURM) - was formed in 1981, in

response to social and economic developments in tinhlliod region of New Zealand, with the
intention of providing positive responses to those develofgmfefom a combined church and
community perspective. Maori leadership monitored and supptieedormation and work of

NURM, and - with the 150th anniversary of the signing of ¥ei D Waitangi (Treaty of Waitangi)

coming up in 1990 - challenged the Pakeha side of NURM to dmmsind respond to the
implications of Te Tiriti. Since 1988, NURM has structuradgselves along Te Tiriti lines, and
worked in educational, legislative, environmental contexepiply Te Tiriti in this country and this
region.

24. Network Waitangi Whangarei (NWW) - is a voluntary, not-for-profit organisation based in
Whangarei. NWW's aim is to provide education, resouara support for those wanting to
implement Te Tiriti 0 Waitangi (Treaty of Waitangi)
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